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Unit1
Gatewood, Feild, & Barrick, Chapters 1 & 4 (note carefully, chapter 4, not chapter 2!).

Before beginning to read the chapters, take time to read the dedication of the book as well as
“about the authors” on xv. You will enjoy them. They are not typical.

Page and paragraph designations. At the beginning of each objective, | have indicated the page
number and the paragraph number of the text where the answer can be found. For example, "3,2"
at the end of an objective would mean that the answer could be found on page 3, in paragraph 2
counting down from the top of the page. Sometimes I will refer to a section of the text that is at
the top of a page but continued from a paragraph that began on the preceding page. 1 will
indicate this as paragraph "0". Thus, "7,0" means that the answer can be found on page 7 at the
top of the page. While I will be as accurate as | can be with these page and paragraph numbers,
my computer sometimes makes mistakes. Therefore, if you cannot locate an answer in the
paragraph that is indicated, look at the paragraphs that immediately precede and follow it. Please
tell me if the page and paragraph numbers are wrong so that | can inform the other members of
the class.

To get an idea of where we are headed in the course, look at Figure 1.2 on page 9. That outlines
the steps in the development of a selection program. | am going to start with equal employment
opportunity (EEO) and affirmative action (AA) laws, then deal with the professional steps
involved in developing a sound selection program that meets both legal and professional
requirements, but first, | want you to become a little familiar with basic terms/concepts in
personnel selection, hence the study objectives from Chapter 1.

Chapter 1
1. 5, point #4.

A. The costs of selection become an important factor for the organization when there are
large numbers of applicants. What do organizations frequently do at this point and how is
this done?

B. Based on the following be able to state the benefit/costs of dramatically reducing the
number of applicants at the beginning of the selection process.

The reduction of the number of applicants contains the cost of the selection (keeps it
“reasonable”) which is the benefit. However, it comes at a cost of rejecting a large
number of applicants based only on limited information. Hence, the organization may
reject quite a few qualified individuals.

2. 7,2. How are selection and training related? This is a very important point to keep in mind.

The next part is not for the exam, but just like selection and training, selection and
performance management are also related: The better your selection system, the less
“intensive” (and costly) your pm systems need to be.

3. 11,2-3. What are the two requirements for choosing the selection devices to be used?

4. 12,2. What is the purpose of validation? This is true whether empirical validation (12,2) or
content validation (12,3) is used. Don't worry right now about the differences between the
two - later in the course we will be spending a lot of time on different validation procedures.
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13,1 Why is it that selection is an uncertain activity? Don’t just say because the essence is
“prediction”: include a summary of the last two sentences in the paragraph.

13,3. Not for the exam, but the material in 13,3 is very interesting. And, you no doubt can
“relate” to it. We will come back to this when we look at resumes but note that up to 40% of
applicants distort or falsify their applications, resumes, and interviews! Most companies are
“on to that” by the way. If you are caught doing that, you will not be hired.

15,1-3. Not for the exam but note the important points in the second sentence of 15,1 and in
15,2. The primary purpose of selection is to enhance the probability of making correct
employment decisions —selection cannot always predict who will perform better than
someone else due to the many factors that influence performance.

Go to Chapter 4

8.

10.

105,2 Not for the exam but note the wording of the second objective carefully. The key
words are to minimize the chance of a judgment of discrimination against the
organization: not to prevent charges of discrimination. A company cannot prevent charges
of discrimination but it can decrease the chance that the selection procedures will be ruled as
biased by the courts.

Before considering the laws/regulations, | am going to add two very important points here -
learn them: (1) None of the laws/regulations, EEO or AA, require an organization to hire an
unqualified minority; (2) Laws/regulations are only applicable if your selection system has
an unequal effect on applicants because of some demographic characteristic - A lousy
selection system that affects everyone the same is NOT illegal.

STUDY OBJECTIVES FOR THE FOLLOWING MATERIAL. Do not try to answer
these until you have read all of the material provided in the study objective.

10A. Be able to state the groups/characteristics covered/protected by each law.

10B. Explain the three major differences between the laws administered by the EEOC and
OFCCP (I summarize these for you at the end of the material).

On page 107, Table 4.1 lists the major EEO laws and Executive Orders. However, they are
not categorized well, so | am going to present these laws/regulations in a different manner. |
am also going to skip some of them and only cover the major ones. | am also going to skip
the Constitutional Amendments for now and return to those later, since they have quite
different provisions than these first two sets of laws.

As stated in 106,1 there are two very different categories of laws/regulations - (a) laws
passed by Congress — the legislative branch of our government - and administered by the
Equal Employment Opportunity Commission and (b) those passed by the executive
branch of the government (the Executive Orders) and administered by the Office of Federal
Contract Compliance Program which is part of the Department of Labor.
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Equal Employment Opportunity Laws - passed by Congress, administered by the
EEOC

Note that all of the laws administered by the EEOC are relevant for all public and private
employers with more than 15 employees including the US Congress but excluding the
military, private clubs, religious organizations, corporations owned wholly by the US
government, and places of employment connected to Native American reservations. Native
American reservations are sovereign nations and thus not subject to these laws.

Title VII of the race, color, religion, sex, national origin
Civil Rights Act of 1964 And, as amended in 1978,

pregnancy, childbirth or related conditions
Civil Rights Act of 1991 Same as Title VII

This is not actually a separate act - it amends
Title VII (I'll explain in lecture)

Age Discrimination people over 40 years of age

in Employment Act of 1967

Americans with Disabilities Act physically and mentally handicapped

1990 (ADA)

ADA Amendments Act, 2008 same as the ADA
Again, this is not really a separate act — it amends
ADA

Genetic Information genetic information, which includes family

Nondiscrimination Act, 2008 medical history (not in text, but becoming

increasingly important)

EEO and Affirmative Action Laws- enacted by the executive branch (the President),
administered by the OFCCP in the Dept. of Labor

These laws are relevant only to government contractors that have contracts with the
government. A “government contractor” is any organization that enters into a work contract
with the government OR receives federal funds. WMU, for example, is considered to be a
government contractor and thus must abide by these laws.

Executive Order 11246 race, color, religion, sex, national origin

In 2015, President Obama amended this order to
include sexual orientation and gender identity but in
2017, President Trump rescinded the amendment.

Rehabilitation Act of 1973 physically and mentally handicapped
Vietnam Era Veterans Act of 1974 Any veteran, specifically including
as amended March 2014 * disabled veterans

*Yes, this is now an odd name for this Act. Prior to March 2014, the act only covered
Vietnam era veterans and veterans from any era that were 30% or more disabled. Now it
covers all veterans.
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WHY THERE ARE TWO TYPES OF LAWS: EEO versus AA

Okay, why are there two sets of laws? Well, as indicated above and in the text, the laws
administered by the OFCCP are relevant only to government contractors. The government
wanted to promote and encourage affirmative action as a social policy. Therefore, the laws
administered by the OFCCP require affirmative action while the laws covered by the
EEOC do NOT (affirmative action is VERY different than equal employment - we'll get to
this a little later). Essentially, AA gives preferential treatment to individuals with certain
demographic characteristics. The government realized it was not right to require
private/public organizations to give preferential treatment to any citizen, putting other
citizens at a disadvantage. The government could, however, require organizations that get
money from the government to adhere to their social policy because those organizations
have “voluntarily” entered into that relationship with the government. The organizations can
decide not to do business with the government and hence not to comply with the AA
requirements, but if they take the government’s money then they must abide by these
laws/regulations. “He who pays the piper calls the tune.”

THE PENALTIES FOR NONCOMPLIANCE

The penalties for noncompliance are very different for the two sets of laws. Under the
EEOC laws, the individual employee (or a group of employees) can file a law suit -- and if
companies are found to be in violation, then the individual is compensated in some manner.
And, just to make things complicated if the organization is found to have unfairly
discriminated against a member of a minority group, the court can order the organization to
implement an affirmative action program - however, this only occurs after the
organization agrees to it as part of a settlement or has been found in violation of the
law. With OFCCP laws, the government can withhold or withdraw part or all federal money
for violations; however, individuals cannot file a lawsuit.

SUMMARY OF DIFFERENCES

There are three basic differences between the laws administered by the EEOC and the laws
administered by the OFCCP:

A. The types of agencies covered by the laws

EEOC covers all private and public employers with more than 15 employees (with
a few exceptions)

OFCCP covers only organizations that are government contractors.
B. EEO versus Affirmative Action
EEOC laws do NOT require affirmative action programs; OFCCP laws do.
C. Penalties for noncompliance:
With EEOC laws, individuals can bring a law suit and seek redress.

With OFCCP laws, the government can withhold of federal monies, but an individual
cannot file a law suit (although the OFCCP can request a hearing with an administrative-
law judge and do so on the behalf of an individual or group of individuals if an
organization does not correct deficiencies, but that must be initiated and done by the
OFCCP, not the individuals).
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Based on the following material, be able to state the specific protected classes under Title
VII —as designated in the Uniform Guidelines on Employee Selection Procedures (which |
will talk about later). You don't have to include the material in parentheses.

(1) African Americans, (2) Native Americans (including Alaskan natives), (3) Asians
(including Pacific Islanders), (4) Hispanics (including persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other Spanish origin regardless of race), and (5) sex.

None of the following material will be on the exam. It is for clarification purposes only.

A. These laws cover United States citizens and non-citizens with legal authorization to work
in the United States. This means, for example, that international students are NOT
covered by these laws because they only have student visas.

B. Individuals in other minority and religious groups can file a lawsuit, but the courts will
then decide whether or not they are actually covered by the law before proceeding. The
courts have spent a lot of time determining what a “religion” is. I am not going to go into
this detail in this class, however.

C. Although Asians are indeed a protected class according to Title VII and the Uniform
Guidelines, several Asian sub-groups (the largest being Japanese) are often NOT
underrepresented in work or school settings because as a group, they tend to perform
better on cognitive ability tests (I will use the example of the SATs, ACTs, and GRES
because you are familiar with them). Thus, some scholarship programs and affirmative
action programs exclude Asians from consideration.

When you see something that states that underrepresented minorities are eligible that
almost always translates into the fact that Asians are being excluded from consideration.

Based on the material below:

A.Be able to state what the “hot button” issue in selection and placement is right now re
EEOC laws.

B. State how the lower courts have ruled regarding sexual orientation and gender
identification as it relates to “sex” in Title VII.

THE “hot button” issue in selection and placement right now is whether sexual orientation
and gender identification are covered by Title VII under “sex”. For the past four years or so,
the EEOC has been aggressively seeking to expand the definition of discrimination based on
“sex” to include lesbian, gay, bisexual, transgender and queer individuals. In 2015, Obama
amended Title VII’s complement law, Executive Order 11246, to cover the LGBTQ
community and also wrote a policy statement indicating that Title VI should also expand
the definition of “sex” discrimination. However, in 2017, Trump rescinded both the
amendment to Executive Order 11246 and presidential support for expanding the definition
under Title VII.

Because amendments to Title VII require congressional approval and it is not at all clear that
our Congress, which has had a Republican majority for a quite a while would approve such
an expansion, the EEOC is attempting to expand coverage through case law, rather than
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seeking congressional approval. That is, it is going to the judicial branch rather than the
legislative branch to resolve the issue.

Law suits have addressed:

A. The refusal to hire an individual whose driver’s license, submitted with the application,
indicated the individual was female, but who, when later interviewed presented as male.

B. One of the first cases and in MI: The firing of a funeral director/embalmer because she
was transitioning from male to female.

C. The refusal to hire an orthopedic surgeon who began interviewing for a position while
presenting as male. The hospital offered the person the job but rescinded it after the
person stated she was in the midst of a gender transition and would be begin work as a
female.

D. A lesbian adjunct professor who was denied at least six full-time teaching positions and
whose adjunct contract was subsequently not renewed. A lower court did not rule in her
favor, citing precedent, but also said it was “paradoxical” that an LGBTQ person could
be married on Saturday and “then fired on Monday for just that act” (in other words
could be fired without protection from Title VII).

E. Several cases have addressed harassment of gays and leshians on the job. One involved a
lesbian whose supervisor made numerous comments to her such as “I want to turn you
back into a woman” and “you would look good in a dress.” The supervisor also made
sexually suggestive gestures to her. The person was fired only a few days after
complaining to management. Ancient history? No! This happened in 2016.

No cases relating to either sexual orientation or gender identification have reached the
Supreme Court yet. There have, however, been some intriguing (and confusing) trends in the
lower federal courts, however.

Gender identification: The courts have consistently ruled that gender identification is
covered under Title VII. This is due to a Supreme Court decision from a case involving a
heterosexual female that prohibits unfair discrimination because of the “failure to conform
to stereotypical gender norms”.

The following is not for the exam. The “test” case in MI that | briefly mentioned above was
very interesting. The Court of Appeals reversed a lower court ruling and ruled in favor of the
funeral director and against the owners of the funeral home. The owners of the funeral home
had argued that the transgender transition was against their religious beliefs (under the
Religious Freedom Restoration Act passed by Congress in 1993) but the Court of Appeals
ruled that Title VII trumped religious beliefs.

Sexual orientation: Until last year (April 2017), courts had, for the most part, ruled that
sexual orientation was not covered under Title VVII. Now the courts are split, which means
that in some judicial districts and circuits, sexual orientation is covered under Title VIl and
in others it is not. This may be headed to the Supreme Court.
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The following is not for the exam, just additional details. In April 2017, the 7t Circuit Court
of Appeals ruled that sexual orientation was covered under Title VII, just days after two
other circuit courts of appeals had ruled it wasn’t. Until this issue is resolved by the Supreme
court, sexual orientation is covered under Title VII in the 7™ judicial circuit (lllinois,

Indiana, and Wisconsin), but not in the 11™ (Florida, Alabama, and Georgia) or the 2" (New
York, Connecticut, and Vermont). The 7t Circuit, when it overturned a lower court
decision, stated that “It is actually impossible to discriminate on the basis of sexual
orientation without discriminating on the basis of sex...It would require considerable
calisthenics to remove the ‘sex’ from ‘sexual orientation’”. This case involved the case |
describe in D above and this is the case that may well be headed to the Supreme Court.

108,2 (see what | am asking you to learn for the exam below). Notice the legal process.
Congress passed Title V11 of the Civil Rights Act of 1964. In 1989 in three significant cases,
the Supreme Court interpreted this law in ways that many in Congress did not like. Thus,
Congress passed the Civil Rights Act of 1991 that, with one or two exceptions, negated the
Supreme Court’s decisions. Remember, that the courts can only interpret the laws that
Congress passes. Therefore, the Supreme Court must now abide by the provisions in the
Civil Rights Act of 1991.

FOR THE EXAM:

A. Explain, based on the material below, why court rulings and selection legislation shift
and change over time due to the “branches” of our government as established by the
Constitution of the United States.

B. Explain how politics affects the passage of laws and the interpretation of those laws
(include the Supreme Court in your answer).

As illustrated by the CRA of 1991 (and also ADA and the ADA Amendments Act), what
you are seeing is our government in action. The legislative branch (Congress) passes laws,
the Supreme Court interprets those laws; if the legislative branch does not like how the
Supreme Court is interpreting the laws, then they change/amend the laws and the Supreme
Court must abide by those new laws.

The way the laws are passed and interpreted have a great deal to do with whether we have a
liberal or conservative President and Congress. Not surprisingly, democrats have typically
supported the EEOC and AA laws, while republicans, who tend to preserve the rights of
businesses, have not supported laws that put a great deal of burden on the organization.
Moreover, the interpretations of the Supreme Court are highly influenced by the nature of
the Court - whether it is a conservative or liberal Court.

The following material is not for the exam:

Most individuals are unaware of the power of a Supreme Court justice (at least they were
before the Kavanaugh hearings this past fall). It is the most sought-after type of appointment
a president can make because if Congress approves his nominations (which only requires a
simple majority vote), he can "pack” the court with liberal or conservative justices. Because
Supreme Court justices are appointed for life, these appointments can affect our laws for
decades.

I have included some optional articles in the course pack in U1 that addresses this issue in
the context of the recent Kavanaugh hearings. Kavanaugh is Trump’s second appointee t0
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the Supreme Court. Due to these recent appointments, the court, which was pretty evenly
divided, now leans conservative with a 5-4 majority. Liberals are concerned that Trump will
have the opportunity to appoint two more justices because Ruth Bader Ginsburg (a liberal) is
85 and Stephen Beyer (another liberal) is 80. That obviously would tip the balance of the
court even further.

Currently, four of the justices were appointed by either Clinton or Obama, and five have
been appointed by George H. W. Bush, George W. Bush, or Trump.

108,3 The CRA of 1991 had a large effect on the information needed to demonstrate adverse
impact. What is now required (the second sentence in the paragraph)? What did complaining
parties only have to demonstrate before the CRA of 1991 (last sentence)?

Not for the exam: Although the above may not seem like a big difference to you, it is very
significant. This is one of the few provisions of the CRA of 1991 that made it more difficult
for plaintiffs to pursue an adverse impact case. And, it is important. This was one of the
main reasons why plaintiffs in the Walmart case were not successful in persuading the
Supreme Court that the case should be a class action suit — because of Walmart’s
decentralized and highly discretionary promotional policies, most of the justices ruled that
the plaintiffs had not satisfied this part of the law for the “class”; that is for all of the
individuals who wanted to be included in the class action suit.

108,5-109,0. What does the CRA of 1991 say about race norming? Be able to state what
race norming is (2" sentence).

It is not really possible for you to understand the significance of this provision in the CRA
1991. Many companies used race norming to prevent disparate impact on protected classes.

110, bottom of page. Not for the exam. We will be looking at Americans with Disabilities
Act in detail in a later unit. This has, indeed, had a very large impact on selection procedures
and has yielded a staggering number of court cases due to ambiguities in its provisions.

116,6-117,0 How do the Constitutional Amendments differ from the EEO statutes? There
are three important differences. They only cover federal, state and local governments. They
cover all citizens and are not restricted to demographic groups. The intention to
discriminate must be proven rather than “merely”” unequal effects of employment actions.

Note: There are two types of unfair discrimination: intentional discrimination or disparate
treatment (which is self-explanatory) and adverse impact or disparate impact (the unequal
effect of employment actions). The distinction is VERY important — we will be covering this
in the next few objectives.

119,2.

A. State the difference between adverse impact and unfair discrimination. In order to
answer this, you will have to define what is meant by adverse impact in your answer.

B. Just to emphasize - learn the following point well: The presence of adverse impact
(disproportionate selection) does NOT mean that unfair discrimination has occurred.



19.

20.

PSY 6430, SP19 9

119,3-120,1. State the names of and define the two types of unfair discrimination, as they are
defined in the text. In your definition of disparate treatment be sure to include "even though
there may not be an explicit statement of intentional discrimination” (or something similar).

Not for the exam, but the reason the above statement is important is that disparate treatment
is considered to be intentional discrimination, “whether or not there is an explicit
statement” of it. In other words, even if employers do not "mean" to unfairly discriminate
against members of a protected class, if they apply different selection criteria to different
protected demographic groups, they have, by law, "intentionally" discriminated against the
protected members. In contrast, disparate impact is not considered to be “intentional
discrimination”. It is still unfair discrimination, but it is not considered to be “intentional”.

122,1. Because it is so hard to prove disparate treatment, most court cases are disparate
impact cases. Thus, I am going to focus on those. Based on the material below:

A. Diagram and explain the "shifting burden of proof" procedure for Title VII disparate
impact cases, including the three defenses available to organizations once a prima facie
case has been established

B. Be able to explain how the burden of proof model differs from that which we are familiar
with in criminal cases.

C. What is it called if plaintiffs have initially convinced a judge that a violation of Title VI
may have occurred? (Answer: a prima facie case.) The English translation means at
first face or first appearance.

Shifting Burden of Proof:

Plaintiff: adverse impact ----- >Defendant (organization) ------- >Plaintiff
prima facie case validity, business necessity or  alternative procedure
or BFOQ with less adverse impact
is available.

The burden of proof, while it appears to be subtle, is critical in court cases. In criminal cases,
the burden of proof always rests with the “prosecutor” who must, beyond a reasonable doubt,
prove that the defendant is guilty. In other words, the defendant is always assumed

innocent. This is not true in EEOC disparate impact cases. In these cases: (1) the
organization (defendant) is considered innocent in the first step, and the plaintiff must show
that adverse impact has occurred; (2) once the plaintiff has demonstrated adverse impact,
then the organization is considered guilty and must prove its innocence by using one of the
three acceptable defense strategies; and (3) even if the organization successfully defends
itself, the plaintiff can still show that alternative selection procedures with less adverse
impact are available, and if the plaintiff can do so, then the plaintiff wins (however, see what
| have to say below about this last step).

The following is not for the exam, but very few plaintiffs have ever won a court case on
proving that an alternative practice is available that has less adverse impact (I know of only
two cases, but there may be more). Thus, while it is "legally possible™ it has not been shown
to be very practically possible. Therefore, the first two parts of this procedure are the most
critical ones for both the plaintiff and the defendant.
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Again, the following is not for the exam: The history of the burden of proof model. The
shifting burden of proof model was established by the Supreme Court in the first landmark
court case, Griggs v. Duke Power (1971) that we will get to in Unit 3. It remained in effect
until 1989 when the Supreme Court reversed it in a subsequent case - and put the burden of
proof squarely and almost solely on the plaintiff. This made it very difficult for anyone to
prove a case of adverse impact. The CRA of 1991 restored this shifting burden of proof
procedure (with a few modifications).
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21. 122,1-3. State and explain the three defenses that are available to organizations once an

22.

23.

adverse impact prima facie case has been established. See below for details.

(a) For validity, all you have to say is that the organization demonstrates that the selection
procedure is job related.

(b) For business necessity, include what is typically looked at and what is not.

(c) For BFOQ, include the point that it is legally impossible to frame a BFOQ defense
for race, color, or national origin. The BFOQ defense is available only for sex and
religion.

The next material is not for the exam.

Business necessity. When defending a practice based on business necessity, organizations
are not held to the same high standard as when they defend their selection procedures based
on validity. For an example of a case involving business necessity, turn to 137,3 “Spurlock
v. United Airlines (1972). This is a nice “straightforward” example.

BFOQ: There have been some interesting new developments about the BFOQ defense:
Customer/client privacy (but not preference) has been ruled as a legal justification for hiring
female/male workers in nursing homes and human service settings. For example, if a nursing
home has primarily female elders they can restrict hiring to female nursing aides/assistants if
part of the job of the aide/assistant is to bathe and/or help clients in the bathroom (or
perform similar personal care tasks). However, in a recent court case, a nursing home that
hired only white health-care providers due to the demands of its patients was ruled to be in
violation of the law. This is consistent with previous rulings that a BFOQ defense is
restricted to sex and religion.

The easiest defense for a company to “win” is based on validity. The hardest is a defense
based on BFOQ. For the exam be able to rank order the three defenses in regard to which is
the easiest for a company to base a defense on: 1. validity, 2. business necessity, 3. BFOQ.

A. 123,1. Be able to provide the formula for an acceptable, legal, stock statistic.

The following is not for the exam, but you gotta love their comment about sexist pigs in
in 123, 2.

B. 123,5. State the two components of the RLM. You can see how difficult this becomes - as
discussed in 123,5-6, major debates surround what the RLM is.

None of the rest of the material in this study objective will be on the exam, but | want to
give you a little history with respect to the population comparison. The formula for the
population statistic was changed based on the Supreme Court's ruling in the Wards Cove
decision in 1989. This change was incorporated into the CRA of 1991.

The general population comparison statistic became an acceptable way to demonstrate
adverse impact as a result of the first major court case in personnel selection, Griggs v. Duke
Power in 1971. The general population comparison statistic consists of comparing simply
the percentage of minorities in the position compared to the percentage of minorities in the
relevant geographical region without regard to skill level; that is without regard to the
number of minorities or people in the geographical region who were qualified for the job.
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Up until Wards Cove in 1989, the courts accepted this comparison. This comparison is a
more liberal comparison and worked in the favor of the plaintiff rather than the company.
Think about it. For a position such as computer programmer or engineer, the percentage of
minorities who were qualified would be much smaller; hence the general population
comparison works in favor of the plaintiff, while the current one works in favor of the
company (defendant).

| firmly believe the current population comparison is a much more reasonable comparison
than is a comparison with the general population — that comparison simply doesn’t make a
lot of sense to me.

In order for the EEOC laws to apply to a protected class (any of the protected classes
covered by the EEOC laws), protected class members must comprise at least 2% of the
RLM. Learn this percentage.

This next part is not for the exam, but this is why the RLM is so important. For some reason,
the authors of your text don’t make this point until much later in the chapter, but because of
its importance and relevance to the current material, you should know this now.

126,3 Be able to apply the four-fifths rule to an example, similar to the one | have attached.
Complete the attached example and bring it to lecture - 1 will discuss it in lecture.

Before you complete the exercise, note the “three rules” at the top of the page.

Not for the exam but note how confusing these cases can get. Not only are there major
disputes over what the RLM is but also about the appropriate statistics to use. One statistic
may show evidence of adverse impact while another may not. There is as current debate in
the courts about statistical significance vs. practical significance. | am not going to talk
about it in this class because it has only recently been raised and is not close to being
resolved. Anyway, court cases often focus on the appropriate statistic to use before the case
goes any further. You are beginning to get an idea of why some drag on for YEARS (some
take as long as 10-20 years to resolve).
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1. Comparisons must be made between the appropriate groups. For example, females are
compared to males (not to whites, Asians and Hispanics); Asians are compared to Whites and
Hispanics (not to males and females).

2. You do NOT compare white females to white males, white females to Asian females, Asian
males to white males, etc. Only the major categories are compared (i.e., white vs. African
American, Asian vs. white, and female vs. male).

3. The selection or passing rate of ANY group must be at least 80% of the passing rate of
the most favorably treated group, regardless of whether that group is the nonminority group.
For example, if the above data indicate that the passing rate of Asians is higher than the
passing rate of whites, then the passing rate of Hispanics would be compared to the passing
rate of Asians, not to the passing rate of the whites.

Number of Applicants

Whites
Asians
Hispanics

Total

Number of Applicants Passing

Whites
Asians
Hispanics

Total

Males
120
60

20

200

Males
70

26

6

102

Females
45

20

7

72

Females
15

8

2

25

Total
165
80
27

272

Total
85
34

8

127

According to these data, what groups, if any, were adversely affected by the selection procedure?

Write out all of the steps.
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PSY 6430 Unit 2:
Part of Chapter 4, Gatewood, Feild, & Barrick
Avrticle: Affirmative Action in the United States in the course pack

1.

EEOC Title VI cases. Title VI cases are tried in the federal court system. Based on the
material below, (a) learn this court structure, (b) the number of judges involved in district
court trials, circuit court (appeals) trials, and the Supreme Court, and (c) also, after lecture,
be able to explain why different parts of the country can have different laws by referring to
this court process.

Basic court structure: There are 92 district courts in the U.S. These 92 districts feed into
eleven larger judicial units called circuits. Each circuit has its own Court of Appeals -
therefore there are 11 Courts of Appeals (Michigan is in the Sixth Circuit along with
Kentucky, Ohio and Tennessee). The 11 circuits then feed into the U.S. Supreme Court.

In most cases (see below for the exceptions), the cases are heard by judges, not juries. One
judge hears the case at the district court level, three at the circuit court level and nine at the
Supreme Court level.

Not for the exam: Jury trial exceptions: The CRA of 1991 permits either party (the
individual or the organization) to request a jury trial for (1) intentional discrimination cases
(2) when plaintiffs want to recover compensatory or punitive damages. However, because
the vast majority of cases are adverse/disparate impact cases not disparate treatment
(intentional discrimination) cases, most are still tried only by judges.

BEFORE an individual can pursue redress in court under Title VI all cases must first go
through the EEOC. | have included an outline of the EEOC administrative process at the end
of these study objectives. | will discuss this in lecture, and you will be responsible for
answering the following about that process:

A. Under which step in the process does a company legally admit "wrong doing", that is,
having unfairly discriminated against a minority group if the company settles?

B. If, in the pre-determination step, the EEOC determines no probable cause for the
complaint, can the individual pursue the case in court? Why or why not? (from lecture)

What initiates (1) a Conciliation Agreement and (2) a Consent Decree?
What organization oversees (a) a Conciliation Agreement and (2) a Consent Decree?

E. What types of concessions is a company usually required to make in a Consent Decree,
unlike provisions that may be required by the company if it settles in one of the previous
steps?

| have included the EEOC’s charge statistics from 1997-2017 in the course pack. This is just
FY1 but see the following material that will be on the exam.

O O

For the exam:

Based on the following, (a) how many charges of discrimination were made in 2017, and (b)
rank order the top four types of claims (I am excluding retaliation claims). You do not need
to learn the percentages.
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In 2017, there were over 84,000 charges of discrimination made to the EEOC.

Charge Percentage Charge Percentage

Race 34% National Origin 10%

Disability 32% Religion 4%

Sex 30% Color 4%

Age 22% Equal Pay 1%
Genetics 0.2%

Based on the following material be able to state why the number of EEOC cases relating to
recruitment and selection has increased over the past 6 years in comparison to the preceding
years.

When | taught this class in 2011, there weren’t many EEOC cases relating to recruitment
and selection — most focused on unfair discrimination after hire, most notably harassment.
However, that has changed over the past seven years. The EEOC developed a Strategic
Enforcement Plan for 2013-2017. The top priority was eliminating barriers in
recruitment and hiring. Because of that, cases relating to recruitment and selection have
increased dramatically. The new Strategic Enforcement Plan (2017-2021) retained that
as the top priority.

The following will not be for the exam, but the others are: (2) protecting vulnerable workers,
including immigrant and migrant workers, and underserved communities from
discrimination; (3) addressing emerging and developing issues (with a focus on disabilities,
pregnancy, the LGBTQ community, and backlash discrimination against those who are
Muslim or Sikh, or person of Arab, Middle Eastern, or South Asian descent (note that these
groups are not protected classes under existing law); (4) enforcing equal pay laws; (5)
preserving access to the legal system; and (6) preventing systemic harassment (43% of
complaints filed in 2015 included harassment complaints).

In addition to the recent emphasis on the LGBTQ community, the EEOC has two other cases
they consider to be “landmark” cases. One was an age discrimination settlement with the
Texas Roadhouse chain. The chain had allegedly refused to hire individuals who were 40 or
over for front-of-house positions, such as hosts, bartenders, and servers. Texas Roadhouse
agreed to a $12 million settlement. Another interesting case that EEOC is currently pursuing
is against UPS for religious discrimination — refusing to hire applicants, accommodate
current employees, and promote current employees who have a beard or long hair based on
religious beliefs.

I know this is a bit odd, but turn to 146,3 in Gatewood, Feild, & Barrick (you will see the
connection in a moment). State two reason why organizations may opt to negotiate a
settlement even if the charge has little substantiating evidence (public embarrassment and
cost of legal action).

The following material is not for the exam but “public embarrassment” often translates into
public relations that may have very serious economic costs for the organization. As an
example, a huge boycott was organized when Texaco was accused of unfair discrimination
and the facts of the case came to light. They were losing a tremendous amount of business,
which contributed to why they settled rather than going to court. Texaco agreed to a $172
million settlement (in 1996).
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In other big settlements: Merrill Lynch agreed to a $160 million settlement.; Abercrombie &
Fitch agreed to a $50 million dollar settlement as part of a consent decree in 2005; in the
case | mentioned above, Texas Roadhouse, just in 2017, agreed to a $12 million settlement.

The rest of the unit is going to focus on affirmative action

6.

Equal Employment Opportunity vs. Affirmative Action. Define EEO and AA as I do below.

Equal employment opportunity means that every person who is equally qualified has
an equal opportunity for employment, promotions, etc. This, of course, is a professional
selection issue - that is exactly what selection procedures are designed to do.

Affirmative Action seeks to overcome the (current and documented)
underrepresentation of minorities in the work place by increasing the number of
members of protected classes at a faster rate than what would occur simply through
EEO. AA is a social concept, not a professional selection issue, except as codified in the
laws.

The following material will not be on the exam: Minorities are often given preferential
treatment in AA plans -- if two individuals are equally qualified or have similar
qualifications and one is a member of a protected class, then the protected class member
would be given the first opportunity for the job. Note again, as | indicated in U1, that
none of the laws require an organization to hire someone who is not qualified, but it's
often a grey area - particularly given the social and legal pressures to increase diversity
within organizations.

Gatewood, Feild, & Barrick, Chapter 4, 131,3-134,1
Turn to page 131,3 “Affirmative Action Programs”

7.

131,4 Learn the three situations in which a company would adopt an AAP.

Not for the exam but note that the first one relates to the fact that the laws administered by
the OFCCP target all federal contractors and require AA programs. The third one is very
debatable. Because of some of the provisions in the CRA of 1991, lawyers are advising
organizations not to adopt voluntary AA programs. Nonetheless, learn all three for now.

The following is not for the exam: A little history lesson. Western is, of course, a Federal
Contractor. In 1990, the Department of Labor ruled that WMU was NOT acting in good
faith when selecting members of protected classes. WMU thus entered into a conciliation
agreement (the next to last negotiation step) with the Department of Labor. As a result,
WMU had an aggressive AA program during the early 90s. Interestingly, this agreement
never reached the newspapers until 1992 - and then the Kalamazoo Gazette had only a very
short article. Few members of the university even knew of its existence. Both the DOL and
the EEOC conducted audits of WMU in 1995, and our procedures were not found to be
discriminatory, thanks to our former VP of Institutional Equity, Mr. David Glenn (now
retired), and the agreement was “lifted”. Mr. Glenn was hired in 1988 and was immediately
faced with the DOL audit that was conducted in 1989. He was not told about these audits
until after he was hired (I know this because he was a good friend of mine).

133,3-4. Based on the material that follows:

A. Explain why the courts have historically excluded white males from filing a (reverse)
discrimination lawsuit under Title VII.

B. But what are they permitted to challenge in court under the law?
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Voluntary AA programs are indeed controversial. As the authors state, the language in Title
VII causes some problems. However, over the years, the courts have stated that the intention
of the framers of Title VIl was to protect individuals who had been subjected to unfair
discrimination in the past and because white males did not fall into that category, the courts
maintained that white males were not protected by Title VII. The recent views of the courts
have changed this a bit - although white males have not yet been granted the OK to file
under Title VI (in the absence of a voluntary AAP); they can, however, question the legality
of voluntary affirmative action programs.

More on voluntary AAPs. Based on the following material:

A. What language in the CRA of 1991 calls the legality of voluntary AAPs into question and
why?

B. What is meant by a “mixed motive” as it relates to selection or placement/promotion of
an employee?

Unlike the authors, most people cite the CRA of 1991, not Title VII, for the current
controversy over voluntary AAPs. | suspect the authors did not want to go into this amount
of detail because they would have to explain yet another court case that involved wheels
within wheels — and another decision by the Supreme Court that was negated by the CRA of
1991.

But, back to the point: Under the CRA of 1991, it is unlawful to use protected status as a
motivating factor in selection.

This language was written to protect members of protected groups. It was written in
response to a Supreme Court decision involving a “mixed motive” case (Price Waterhouse V.
Hopkins, 1989). The case involved a situation where the plaintiff, a female, was able to
show that characteristics related to her being a female were motivating factors in her not
being selected to be a partner in the firm. However, the company maintained that it would
have made the same decision had those characteristics not been taken into account. Hence
the term “mixed motive”: the organization used both illegitimate and legitimate motives
(reasons) for denying her the position. The Supreme Court ruled in favor of the company.

The framers of the CRA of 1991 wanted to negate this decision and make it illegal for a
company to even consider a characteristic associated with protected status when making a
selection decision; hence the framers adopted the language that it was unlawful to use
protected status as a motivating factor. However, notice that language could also make
any AAP illegal, because one cannot have an AAP without using protected status as a
motivating factor in selection.

Because of this language in the CRA of 1991, legal experts have advised organizations not
to implement voluntary AAPs and to abandon their current ones until this matter is resolved
in the courts. Although the CRA has been implemented for over 25 years, there have not
been any major court cases, at least that | know of. In other words, companies, to protect
themselves have abandoned voluntary AA programs.

Not for the exam, but another interesting tidbit: The Price Waterhouse case is the case that
provided the language that now protects transgender individuals from unfair discrimination.
It was in that case that the Supreme Court ruled that discrimination based on the “failure to
conform to stereotypical gender norms” was illegal. In this case, they made that ruling
because Hopkins, a heterosexual female, did not wear make up, wore pants rather than
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skirts, and did not maintain her hair in a “typical” female way. The courts have accepted that
statement as a precedent to protect transgender individuals, but interestingly, not lesbians
and gay males.

10. 133,4 State the three characteristics that a voluntary AAP must have. Even though the

authors state that these are the characteristics that a voluntary AAP must have and
companies have, for the most part, abandoned those, | am having you learn them because
these are also the three characteristics that any AAP must have even if court ordered or
implemented under the OFCCP.

The following material is not for the exam. The second characteristic is also why courts have
ruled that point systems in university admissions are illegal as are quota systems (goals are
OK, but quotas are not). It is OK to take race/ethnic background into account, but not to
assign a specific number of points to an applicant based on race/ethnic background. That
was one of the main reasons, if not the main reason, that the undergraduate admissions
system at University of Michigan was found to be illegal.

Article: Affirmative action in the United States

11.

12.

13.
14.

15.

16.

1, Istclm, 1. What two things gave impetus to affirmative action? Notice the second one. |
haven’t talked about this one, but this is also one of the reasons that universities give for
affirmative action.

3, 2nd cIm, last sentence — 4, 1% cIm,0. State the name of the politician who brokered the
first civil rights act through Congress. | am pointing this out because most people attribute
civil rights bills to Kennedy. Kennedy did advance the civil rights of minorities, but his
executive orders did not have “teeth.” It was LBJ that was really responsible for the
advancement of and passage of Title VII.

4, 1%t clm, 1. State the percentage of citizen approval for the passage of the CRA of 1964.
8. 1%t clm, Proposal 2.

A. Prop 2 bans public affirmative action programs that give preferential treatment to groups
or individuals in in what three areas?

B. What are the exemptions? The drafters of the bill were very savvy. These “exemptions”
would have occurred even if not written into the law because federal law supersedes state
law, but they could have led to challenges to the law based on the conflict with federal
law. By writing the exemptions in, the challenges could not be made on that basis.

Prop 2 does complicate things for public employers and public universities. For example,
WMU is required by federal law to have an affirmative action program for employees
because it is a federal contractor; however, this does not “hold” for student admissions or
student scholarships, thus these programs have to be crafted very carefully and use
different criteria (such as income) rather than face, gender, color, ethnicity or national
origin.

9&10, sections 3.1 and 3.2. Be able to list/state these two arguments in favor of AA. You do

not have to explain them (they are pretty self-explanatory), just list/state them.

11, section 3.3. Provide the argument that proponents of AA make with respect to fair vs.
equal (first sentence). Include the point that proponents recognize the AA is inherently
unequal.
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17. 11, section 3.3 Proponents of AA perceive AA to be an effort toward inclusion rather than a
discriminatory practice (i.e., “reverse” discrimination). According to this perception, why
are special efforts at “inclusion” necessary?

This next part will not be on the exam, but again, note carefully, as in the fair vs. equal
argument, this rationale is based on historical prejudices and exclusionary practices. —AA
is only advocated (and is only legal) when a current imbalance exists that can be tied to
prejudicial practices.

18. 12, section 4.1. State the “bias” argument against AA, including the groups that are stated.
You don’t have to explain it — it is self-explanatory. I am referring to it as the “bias”
argument just so you will know which argument | am referring to if/when | ask you this
question on the exam. Include “Asian Americans” in your answer — unfair discrimination
against Asians is the basis for the law suits that are currently being adjudicated.

The following is not for the exam, but the pending case at Harvard is based on this
argument. | have included the admissions statistics on a page that follows this article. |
strongly recommend that you look at it. These statistics do shine a light on why individuals
are concerned about this. I have articles in the course pack that address the Harvard case and
its implications.

Again, this next part is not for the exam, but you should be aware that it is indeed typical for
universities/colleges to give preference (affirmative action) to athletes, legacies, and while
not stated here, males, given that females, as a group, have much better academic credentials
than males. In 2003, an investigative report by USA Today (May 23, 2003, 13A) reported
that it was standard practice for private colleges (particularly the elite private colleges) to
give preferential treatment to males because otherwise females would dominate admissions
and comprise 60-75% of the student body.

The USA Today article asked the following question: Why is affirmative action for
race/ethnicity so controversial when no one questions preferential treatment for athletes,
legacies, and males?

19. 12, section 4.2. Provide the argument in the first sentence for the “Mismatch effect”.
20. 13, section 4.3. Provide the argument (second sentence) for the “Class inequality”.

None of the remaining study objectives will be on the exam but see below for material for
you to consider.

OK, why these laws? That is, does unfair discrimination really exist? Does equal employment
opportunity exist? Is affirmative action necessary? Study objectives 21-22 summarize some
recent cases. These are not in the course pack. Study objectives 23-26 discuss some material that
is in the course pack. Study objectives 27-29 address the controversy surrounding AA and
university admissions and describes some material that is also in the course pack. Michigan
played a major role in this controversy (see SO27).

Not in the course pack

21. Not in the course pack. Texaco. In 1996, Texaco entered into a $176.1 million settlement.
In 1994, a class action suit was filed by minority employees of Texaco alleging that
minorities were systematically passed over for promotions and were subjected to a racially
hostile environment. In November 1996, the New York Times disclosed the existence of



22.

PSY 6430, SP19 20

tape recordings wherein executive employees responsible for responding to requests from
the EEOC for information referred to minorities as "'black jelly beans' that "all seemed to
be glued to the bottom of the bag.” (One of the executives wore a hidden recording
device and taped the meeting.) The tapes also disclosed a conspiracy by executives to alter,
withhold, or destroy corporate documents requested by the plaintiffs in discovery (the EEOC
investigation phase). About two weeks later, Texaco agreed to settle the lawsuit for the
record-breaking amount of money, in addition to numerous affirmative action commitments.

Not in the course pack. Again, lest you think unfair discrimination doesn’t exist in 2019,
see the material | have included about the recent EEOC press releases.

A. The EEOC sued Taylor Shellfish, the largest producer of shellfish in the US, for ongoing
racial harassment and retaliatory discipline against a black maintenance mechanic. From
his first week of employment, the employee was regularly called variations of “nigger” as
well as “spook” and “boy”. His supervisor “welcomed” him to the job by saying that he
was the first black person to work at Taylor for a long time, and that his father used to run
“his kind” out of town. When the employee notified management of the abuse, he was
told to “get a thicker skin” and “put his head down and do what he was told.” They settled
the case in 2017. They paid the mechanic $160,000 and adopted new training and
management policies to prevent such harassment.

B. Wells Servicing, an oil and gas company paid $1.2 million to settle an EEOC suit for race
harassment and retaliation. Hispanics were regularly called “wet backs” and “beaners”
and shovels were referred to as “Mexican backhoes”. Native Americans were regularly
called “wagon burners” and supervisors stated, “Custer should have killed all of the
Indians”. Blacks were regularly referred to as “niggers” and were told to “nigger a pipe
down”.

C. Texas Roadhouse Restaurant (yep, Texas Roadhouse again) paid $1.4 million to settle a
sexual harassment and retaliation suit, that involved female employees, including teens
being sexually harassed and pressured for sexual favors in exchange for employment
benefits or as a condition of avoiding adversive employment action. Although the owners
and high-level managers had received multiple complaints, they permitted the abuse to
continue for 4 years. The supervisor was not fired until he was seen on a surveillance
video touching a 17-year-old female employee in his office at the restaurant during work
hours.

D. General Dollar paid a former employee $277,565 for disability discrimination. The
cashier, an insulin-dependent diabetic, had asked on several occasions to be allowed to
keep her juice at her cash register to prevent a hypoglycemic attack. Her requests were
denied. When alone in the store one day, in response to symptoms of a hypoglycemic
attack (and to protect the store), the cashier took a bottle of orange juice and drank it
before she paid for it. As soon as the medical emergency passed, she paid for the juice
that cost $1.69 plus tax. The company fired her because it violated their pay before use
policy even though they were aware that she drank the juice because of her diabetes and
she had requested to keep juice at her register but was denied. Don’t you wonder about
some individual’s common sense, or lack thereof?
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E. Bass Pro, in 2017, paid $10.5 million to settle a lawsuit alleging that the company failed
to hire qualified black and Hispanic job applicants, and retaliated against current
employees who objected. This case started in 2011.

F. The EEOC sued Dash Dreams, a grower and wholesale distributor of orchids, for
pregnancy discrimination. The company fired employees at the end of their maternity
leave. Female employees were told in staff meetings not to get pregnant, that they had too
many children, and that the next person to get pregnant should stay home and consider
herself fired. Also, pregnant employees were not reinstated or rehired when they
attempted to return to work after the birth of their children but were fired. They settled for
$110,000.

G. The EEOC has sued Performance Food Group for nationwide sex discrimination. Since
2004, PFG has systematically refused to hire women for warehouse jobs (the best paying
jobs and the ones that lead to promotion). Vice presidents have openly said, “Why would
we ever waste our time bringing in females?”. The have also said that women would slow
down the operation and it would be a good thing to get the females “out of here”.
Company officials pressured one facility to fire a female and asked why they continued to
“hire these girls.” When the supervisor of a female urged her to apply for a promotion
(warehouse training supervisor), for which she was qualified, the vice president refused to
look at her resume, stating, “I am not interested in seeing anything from a women.” This
case is still pending.

H. Kalamazoo, MI!! The EEOC has sued the Michigan Department of Health and Human
Services for age discrimination that allegedly occurred at the Kalamazoo Psychiatric
Hospital. KPH refused to hire an older applicant for a clinical social worker position and
fired an older worker because of their ages. The applicant for the social worker position
was qualified and unanimously recommended by an interview panel. The Clinical
Services Director instead selected a much younger employee, citing a preference for
younger workers. This same clinical services director became the supervisor of a woman
who was 60 years old in 2015. He gave her the least desirable assignments, scrutinized
her work more closely than her colleagues, and wrote her up multiple times. This case is
pending.

Now to things in the course pack!

23.

24,

A list of and summaries of the eleven largest unfair discrimination cases, with settlements or
court-ordered payments ranging from $54 million to $250 million.

The impact and echoes of the Wal-Mart Discrimination case. This is an old article but
clearly points out how important this case was. | have talked about this. The case was a class
action suit representing more than 1.6 million current and former female employees, which
made it the largest EEOC case ever. Wal-Mart, by the way, settled a disabilities
discrimination suit in 2001 for $6.8 million.

Although not included in the articles in the course pack, here are some of the complaints and
issues. Two-thirds of its hourly employees are female, but they hold only one-third of the
store management jobs. Women in every job category have been paid less than men with the
same seniority, in every year since 1997, even though female employees on average have
higher performance ratings and less turnover than men. Some female managers were being
paid $20,000-$25,000 less than their male counterparts.
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Female managers were required to go to Hooters bars as well as strip clubs for meetings and
office outings. The most senior human resources executive at Wal-Mart approves of Hooters
as a place to have Wal-Mart meetings. One manager in CA told a woman she should get
"dolled-up" to be promoted. Others were called "a worthless broad" or asked to wear lower
cut-shirts. When one woman applied to work in hardware, the manager said, "We need you
in toys. You're a girl, why do you want to be in hardware?" Another manager told a female
employee that "God made Adam first, so women would always be second to men." A female
manager was told she got paid less than a less qualified male because she "didn't have the
right equipment.” Managers have repeatedly told women that "men need to be paid more
than women because they have families to support,” and "men are here to make a career and
women aren't. Retail is for housewives who just need to earn extra money."

The courts ruled that plaintiffs could not bring a class action suit. Two thousand cases have
been filed since the courts ruled that the plaintiffs could not file a class action suit as
originally crafted (that would have covered 1.6 million females). Some have been settled out
of court, but most have not yet been settled. And, in November 2017, a smaller group of
women who were part of the original class action suit, once again filed a class action suit
(with a smaller “class”). This case started in the 1990s and one of the main originating
plaintiffs, Betty Dukes, died in July 2017. Wal-Mart will keep these suits going forever...

Goldman Sachs, 2018 case, 13 years in the making. | have included an article describing the
Goldman Sachs case about a sex discrimination case that started in 2005. | strongly
recommend you read this to understand what members of protected classes often have to go
through to get their case heard in court. If you wonder why many individuals don’t pursue
unfair discrimination cases even when they have excellent evidence/data, all you have to do
is read this.

#MeToo movement may have unintended consequences. A thought-provoking article about
workplace etiquette and the confusion caused by #MeToo about what language is acceptable
in the workplace. It has gotten confusing!

Articles related to the history and controversy about affirmative action in university admissions. |
have included several articles related to the Michigan, move to the University of Texas case (the
most recent one that made it to the Supreme Court — twice!), then have an article on the most
recent AA challenge at Harvard, yet to be resolved.

27.

AA and Michigan

| have included articles in the course pack that deal with the (a) Michigan Civil Rights
Initiative (more commonly known in Ml as Prop 2), (b) Grutter v. Bollinger, the University
of Michigan law school admissions controversy, and (c) Gratz v. Bollinger, the University of
Michigan undergraduate admissions controversy. These are also discussed in the
Affirmative Action in the United States article.

Those of you from Michigan may know that both the undergraduate and law school
admission systems of the University of Michigan were challenged. The original lawsuits
were filed in 1995. Both cases ended up in the Supreme Court in June 2003. The law school
admission system was found to be legal, while the undergraduate admission system was
found to be illegal. The decisions really do make sense when you look at the details. The
undergraduate system, at the time, had a point system that added on 20 points to the point
score of any underrepresented minority. The Supreme Court found this to be an arbitrary
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approach that did not allow individualized consideration. (There were some other
considerations as well, but this was the major one). However, it did rule that race could be
taken into consideration as part of the admissions process and ruled in favor of the law
school admission process.

On the heels of that, in November of 2006, Michigan voters passed legislation —a
constitutional amendment - that bans public institutions from using affirmative action
programs that give preferential treatment to groups or individuals based on their race,
gender, color, ethnicity or national origin for public employment, public education or public
contracting purposes. Basically, this legislation got on the ballot because of the widely
publicized UM cases.

In 2013, the number of blacks enrolled as freshman at UM and the number of blacks
enrolled in the UM law school had both dropped 30% in comparison to the numbers before
Prop 2.

On Nov. 5, 2012, the 6™ Circuit Court of Appeals, in an 8-7 vote, ruled that this amendment
was unconstitutional because: “it deprived members of a racial minority groups in MI of
their 14" Amendment right to equal protection under the law by embedding the issue of
affirmative action into the state’s Constitution, where it was prohibitively difficult for a
minority group to challenge.”

The Ml state attorney general, Bill Schuette, announced he would appeal to the US Supreme
Court (the same day the decision was handed down) and did.

On April 22, 2014, the Supreme Court upheld the Michigan Civil Rights Initiative as
constitutional.

AA and admissions, Fisher v. University of Texas. In 2015, the Supreme Court agreed to
hear a case involving AA and the University of TX and rendered its decision in June 2016.
This is a very complicated case and the second time it reached the Supreme Court.

In 2008, Abigail Fisher, a white student, claimed she was denied admission because of her
race. The case had the potential to eliminate diversity as a rationale for admissions (that is,
that public universities should reflect the diversity of its citizens)— which is a ruling that
came from the Supreme Court 2003 UM Law School decision.

In 2009, The US District Court upheld the UT admission policy. The case was appealed and
the 5™ Circuit Court of Appeals upheld the decision. The case was then appealed to the
Supreme Court. In June 2013, the Supreme Court vacated (set aside) the decision and
remanded it back to the Circuit Court, requiring them to consider very specific previous case
law.

In 2014, the 5" Circuit Court of Appeals again found in favor of UT. The case was appealed
to the Supreme Court again, in what is referred to as Fisher Il. In a very surprising decision,
in June 2016, the Supreme Court ruled in favor of UT, with a vote of 4-3 (only seven
justices heard this case, for various reasons). Justice Kennedy, a conservative, ruled in favor
of UT, although he had never before voted to uphold an AA plan. This was an unexpected
landmark decision.

Sherrilyn Ifill, the president of the NAACP Legal Defense and Educational Fund Inc., stated,
“Universities all over the country are breathing a sigh of relief. The court very compellingly
reaffirmed the importance of diversity.”

AA and admissions, 2018. What’s at stake in the Harvard Lawsuit? Decades of Debate Over
Race in Admissions. In October 2018, the District Court will hear the lawsuit against
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Harvard regarding its affirmative action admission policies. The case will probably be
decided by the beginning of or during the semester, but regardless of the decision, it is
highly likely it will end up in the Court of Appeals and, eventually, in the Supreme Court.
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Unit 2
Lecture Outline: EEOC administrative process

A. No Fault Settlement

1.
2.
3.
4.

Complaint is filed with EEOC

BEFORE data are collected by EEOC, a settlement is attempted
Informal fact finding, settlement attempted again.

If settled, no wrong doing admited by the company.

B. Pre-determination: Investigation

1.

5.

EEOC can investigate and subpoena company records

2. Company invited to respond: if it does the material is used by EEOC
3.
4. If no probable cause, EEOC withdraws but individual may

EEOC determines probable or no probable cause

pursue a remedy in court (with little chance of success)
If settled, no wrong doing admitted by the company

C. Conciliation Agreement

1.
2.
3.

4.

Initiated by finding of probable cause
If settled, may involve some major concessions.

EEOC, NOT the courts, oversee the agreement and compliance,
It is considered a PRIVATE agreement between parties - not a
legal agreement: EEOC can file a lawsuit in the future if necessary.

If settled, no wrong doing admitted by the company.

D. Consent Decree

1.
2.
3.

4.
S.

Law suit filed
BEFORE litigation, settlement attempted again.

If settled, costly. Usually involve lump sum payouts including
BACK payments (not usually done in conciliation agreements)
Also may involve AA program, again something not usually
required in conciliation agreements.

No wrong doing admitted by the company
COURT oversees compliance because the lawsuit was filed.

25
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Unit 3: Legal issues continued and the Americans with Disabilities Act.

Gatewood, Feild, & Barrick, parts of Chapter 4

Gatewood, Feild, & Barrick, Chapter 4, pages 129-142

1.
2.

129,1. Memorize the name of the joint guidelines and the date they were issued.
129,1. Learn the following two reasons why these guidelines are important.

(1) They are a joint statement by all of the federal agencies charged with the enforcement of
EEO laws. Before this, the EEOC and the Department of Labor had issued separate
guidelines that conflicted with respect to certain procedures and selection specialists could
not conform to both. Imagine the confusion. These guidelines ended that confusion (include
the material in sentences two and three in your answer — it is important).

(2) While not legally binding, the courts give “great deference” to the guidelines. That is, the
courts have ruled that these guidelines will be used almost as checklist for any court case.

129,3 Not for the exam, but note that anything used in the selection process is covered by
the guidelines: academic degree requirements, application blanks, job interviews,
performance appraisals for promotions, etc. This includes, by the way, Internet searches of
an applicant’s social media, which we will take up in a later unit. Use of social media
searches can get an organization into a great deal of trouble because those making selection
decisions can become aware of protected characteristics of applicants.

130,1 Per the Uniform Guidelines, state the restrictions regarding using skills and abilities as
selection requirements. You should mention two things. Include, for the second one, the
five-year rule of thumb.

Not for the exam but this second provision may cause you problems as a selection specialist.
Many companies when hiring for entry level jobs want to assess supervisory or management
potential as well. This can be illegal.

130,1 A. Describe the various forms of selection cutoff scores, ranking them from least
restrictive to most restrictive.

B. What two things must an organization demonstrate if the latter two forms of cutoff scores
are used?

Not for the exam, but this is very important when determining the type of validity procedure
to use. We will come back to this point in the unit on validation procedures. But basically,
if you use anything but a pass/fail cut-off procedure, you must use an empirical validity
procedure (as opposed to using content or construct validity). This won’t mean much to you
now since you don’t know what empirical, content, and construct validity are.

134,4 and Table 4.5, page 135. Griggs v. Duke Power (1971) was the first landmark case
decided by the Supreme Court. This is the case that established adverse impact and the
shifting burden of proof model. All professionals in the field know this case well and it is
still referred to in recent decisions.

Learn the three major findings of this court case from Table 4.5. The first one means that
disparate impact (in contrast to disparate treatment) was established as a form of unfair
discrimination. Prior to this, the plaintiffs had to show “intent.” You can use my wording or
the wording of the text for your answer.
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136,5-137,0. Georgia Power had conducted a validation study that supported the job-
relatedness of their tests, but the court found fault with this study.

A. State the first reason given in 137,0 why the court ruled against Georgia Power. Do not
learn the material in italics (that is too vague), but answer in terms of the material
beginning, “One failure...” Also, in your answer explain how many blacks were
included in the validation study as stated in 136,0.

B. Now, state the general “rule” in the EEOC Guidelines that was violated (the sentence
about half way down that begins “The 1970 EEOC Guidelines also required.....)

139,0. State the difference between content validity and empirical validity.

140, last paragraph-141,1. In Ricci v. DeStefano. the Civil Service Commission voided the
promotional exam for the fire department because it had adverse impact on black applicants
and blacks threatened to file a law suit based on that adverse impact.

A. 141,0 What groups filed a lawsuit, based on what grounds?

B. 141,1, point 1 only. What major point did the Supreme Court use as a rationale for their
decision? (again, just the first point on page 141,1).

142,2. Not for the exam. Last unit, we talked about mixed motive cases under Title VII. If
you recall, the Supreme Court ruled that under Title VII, it is unlawful to use protected
status as a motivating factor in selection. Jack Gross v. FBL Financial Services (2009) once
again indicates how complex unfair discrimination cases can be. In this case, the Supreme
Court ruled in favor of the company, stating that mixed motives are dealt with differently
under ADEA than they are under Title VII/Civil Rights Act of 1991. Under ADEA,
plaintiffs must show that age is the only or primary “motive” for a negative decision. It was
actually not Title VII, but the CRA of 1991 that changed this provision for Title VI cases.

142-146,0. Not for the exam. I must admit that [ am “bailing” on the sections related to EEO
and performance measurement. As the authors state, this area is very murky. One interesting
point, however, that | make in PSY 6450, is that in 144,1 the authors state that the courts
have not cared whether performance appraisals are based on traits or behaviors. As |
indicated in PSY 6450, the data are clear on this issue: it doesn’t matter whether you use
traits or behaviors on performance appraisal instruments. There are no data that performance
appraisals based on behaviors are any more reliable or valid than those based on behaviors.

Americans with Disabilities Act

Note about my material below: | believe that the way the authors deal with the Americans
with Disabilities Act and the Americans with Disabilities Amendment Act is confusing.
They first present the ADA but only later do they deal with ADAAA. They don’t tie the two
together or sufficiently stress the changes brought about by the ADAAA. Thus, | explain
these in the study objectives for this unit.

I have used the following three articles as background for my material.

Bennett, A. D., & Randolph, S. E. (2011). Is everyone disabled under the ADA? An analysis
of the recent amendments and guidance for employers. Employee Relations Law Journal,
36(4), 3-14.
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Findley, H., Dove, L. R., Bryant, N. P., & Edwards. T. (2017). Regarded as Disabled Claims
under the ADA Amendments Act of 2008: Guidance for Employers from Federal Court
Decisions. Employee Relations Law Journal, 43(1), 4-32.

Mitchell, C. E. (2017). Assessing the impact of the Americans with Disabilities
Amendments Act of 2008: An analysis of litigation efforts under Title 1 of the Act.
Employee Relations Law Journal, 43(3), 36-55.

12. Based on the following material (to make things easier for you, I have indicated the
paragraph numbers below):

A. Paragraph 1: After the ADA was passed (and before the ADA Amendments Act was
passed in 2008) most of the lawsuits filed with respect to ADA were about what?

B. Paragraph 2: Describe the highly unique situation that occurred with respect to the EEOC
and the Supreme Court. Include as part of your answer, the position adopted by the EEOC
guidelines and the position/rulings made by the Supreme Court.

C. Paragraph 3: Basically, what does the ADAAA of 2008 do? Include as part of your
answer whether it codifies the original EEOC guidelines or the later Supreme Court
decisions into law.

D. Paragraph 6: What major type of disability has resulted in the highest percentage of
lawsuits?

E. Paragraph 7, first sentence: Why have the EEOC's guidelines have created confusion
regarding what is considered a "mental disability" under ADA, and how do these
guidelines differ from the intent of the framers?

F. Paragraph 8: Individuals who have the same disability are not affected in the same way.
Not only does the degree of the disability differ, but the extent to which the disability
interferes with major life activities and the extent and nature of accommodations required
by individuals differs. What burden does this place on organizations that is unique to
ADA?

(1) The ADA, which was passed in 1990, has had a profound effect on selection and placement
in organizations. Moreover, it became one of the most controversial pieces of legislation ever
passed. The Supreme Court began hearing ADA cases around 1999. Interestingly, most of the
major lawsuits were related to who was covered by the ADA - that is, who was actually
considered to have a "physical or mental disability that substantially limits one or more major
life activities."

(2) A situation highly unique to ADA occurred. The EEOC always issues guidelines related to
the major aspects of EEO and AA legislation for companies and individuals. In the past, the
courts always gave "great deference" to those guidelines when rendering decisions. However, in
the case of ADA, the EEOC guidelines and the Supreme Court decisions were not in concert
with one another. The EEOC guidelines took a strong advocate stance (for individuals) while the
Supreme Court narrowed its application and interpretations, ruling in a manner that decreased the
number of individuals who were covered by the act. The confusion that this caused cannot be
overstated. First of all, companies had no clue about what was acceptable and what was not (and
who would be considered as disabled under the law and who would not). Second, some of the
district and circuit courts abided by the EEOC guidelines while some did not, which created
different practices/laws for different parts of the country. Moreover, many of the courts that ruled
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in accordance with the EEOC guidelines found their decisions overturned by the Supreme Court.
This created chaos.

(3) In 2008, President Bush (reluctantly) signed the ADA Amendments Act (ADAAA) of 2008,
which went into effect on Jan. 1, 2009. The amendments are designed to negate the conservative
Supreme Court decisions (which favored organizations) and broaden the coverage of ADA back
to what its framers called the "original intent” of those that wrote and passed ADA. For the most
part this legislation is consistent with the original EEOC guidelines (although there are some
exceptions of course). I will talk about the changes that resulted from the ADAAA in this unit.
Note that this is the same process that occurred with the Civil Rights Act of 1991 that we talked
about in the last unit.

(4) To give you an idea of the extent to which the Supreme Court narrowed the coverage of
ADA, before those decisions, it was estimated that ADA would protect the then estimated 43
million Americans with physical and mental disabilities; after the decisions, it was estimated that
coverage was reduced to only 13.5 million. Since the effective date of ADAAA in 2009, with the
scope of the coverage restored, claims of unfair discrimination under ADA increased by 42%

(5) Also, in 2013 the American Medical Association classified “obesity” as a disease and the
EEOC issued new guidelines rescinding their exclusion of obesity under ADAAA. However,
recent court decisions have restricted this to “morbid obesity”, not simply “obesity”. Regardless,
given this, even more individuals in our country will be covered. In those same guidelines, the
EEOC clarified that cancer, diabetes, and epilepsy are considered physical disabilities under
ADAAA.

(6) To make matters even worse, the framers of the original legislation included "mental
disabilities™ as well as physical disabilities but did not include any clarifying language or provide
much guidance with respect to that aspect of the ADA. Yet, now, the highest percentage of
lawsuits that are filed are related to mental disabilities rather than physical disabilities.

(7) The inclusion of “mental disabilities” has become a major problem because the framers of
ADA intended that only mental disorders as defined in the DSM (Diagnostic and Statistical
Manual of Mental Disorders) be considered mental, however EEOC's guidelines state that the
DSM is "relevant™ but not the only diagnoses that may be covered. People have actually sought
claims because they have "chronic lateness syndrome™ and "sexual impulse control disorder."
One court decision ruled against a company who fired an individual for bringing a loaded gun to
work, on the grounds that carrying the gun resulted from a psychiatric disorder (chemical
imbalance in this case). In another, a mentally disabled individual was discharged for threatening
to kill coworkers and was granted a trial to determine whether or not she was a qualified
individual with a disability when she applied for reinstatement.

(8) The final problem created for organizations with respect to the ADA is that each and every
case must be handled on an individual basis due to the very nature of physical and mental
disabilities. Individuals who have the same disability are not affected in the same way. Not only
does the degree of disability differ, the extent to which the disability interferes with a major life
activity and the extent and nature of accommodations that individuals require in the work place
differ. Thus, while no one disputes the importance or the worthiness of the goals of the ADA, it
has created a considerable burden for organizations.

Gatewood, Feild, & Barrick
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111,1 State the ADA's definition of someone who is disabled. Note the 3rd one - that one
gets pretty interesting.

In part (b) of the definition, note that “has a record of such impairment” means that the
person has a history of a physical or mental impairment. It does not mean that there is
documentation of the physical or mental impairment. Every person who is covered by ADA
must have written documentation of the physical/mental impairment. 1 am pointing this out
because students have made this mistake in the past.

The next part is not for the exam. Part (c) of the definition, the “regarded as” clause is hard
to understand. | have two examples in the ppt. In addition to those two, there was a case
about a correctional officer who had been offered the job, contingent upon his passing the
medical examination. During the post-offer medical exam, he revealed that he had had Type
Il diabetes but currently had no symptoms. The correctional facility rescinded their offer.
The court ruled in favor of the correctional officer because of the “regarded as” part of the
definition.

Learn the following for the exam: It is estimated that 25% of the labor force and over 900
disabilities are covered by this act.

Those sheer numbers should help make it clear why this act is so difficult for employers,
given that each and every case must be handled on an individual basis.

111,1. Not for the exam but note the groups of individuals who are not covered. With
respect to those currently using illegal drugs, this means that organizations can administer
drug tests for selection purposes, when relevant.

Medical marijuana use and marijuana use in states that have legalized marijuana have
recently become a “hot bed” for organizations and ADA. | address this further in a
subsequent SO. But the issue is far from settled.

111,2. Not for the exam but ADAAA altered the definition of “major life activities”,
broadening back to the EEOC’s original definition under ADA. While it is true that the
impairment must substantially limit one or more major life activities in order to be covered
by ADA, given the expansive list of major life activities, it becomes difficult to think of an
impairment that deesn’t affect one of activities listed!

The EEOC originally defined “major life activity” very broadly to include caring for oneself,
performing manual tasks, walking, seeing, hearing, speaking, reading, breathing, sleeping,
learning, working, sexual function, reproduction, sitting, standing, bending, lifting, reaching,
thinking, concentrating, and interacting with others.

Many ADA lawsuits involved determination of what a major life activity is. The Supreme
Court narrowed the list of what was considered a “major life activity.”

The ADAAA expanded the definition of major life activities to (a) those originally identified
by EEOC and added (b) major bodily functions (e.g., functions of the immune system,
normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory,
endocrine, and reproductive functions).

111,3 Explain what is meant by “qualified individuals with a disability.”
111,3 When doesn’t an employer have to provide a “reasonable accommodation?”

111,3 Not for the exam: The area of “reasonable accommodation” is a legal nightmare. Too
many cases/lawsuits to mention have dealt with an organization’s failure to provide
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reasonable accommodations. I can’t begin to deal with all of them and most of them are not
relevant to personnel selection and placement, however, there are two that are relevant to
personnel selection specialists: attendance, and getting along with others (being rude,
obnoxious, yelling at others in the work place, insubordination, etc.) that I will deal with in
the next study objective.

The EEOC gives excellent examples of the types of accommodations that are considered
reasonable on their web site: eeoc.gov.

Absences from work due to disabilities (i.e., medical appts., flare-ups) must be
accommodated. Getting along with others as a major life activity, also needs to be
accommodated if not getting along with others is due to a disability (usually mental
disability) or due to the medication that the person is taking because of the disability.

For the exam, based on the following material, explain why/how absences and rude,
insubordinate and disruptive behavior is relevant to personnel selection and selection
specialists.

As a selection specialist, when you conduct a job analysis, it is now very important that you
list “regular attendance” and “getting along with colleagues, supervisors, and/or customers”
as essential functions of the job (if they are, of course), supporting that by the job
responsibilities and work related characteristics.

The following material is not for the exam. In the past, before ADA, it was assumed that
regular attendance and getting along with others (when the position demanded it) were
required. Because of this, they were not listed as essential functions of the job. Now, you
must list them if they are essential functions or attendance/getting along with others must be
accommodated.

Below is an excellent example of wording from a recent job ad for a job at Kellogg’s re
absences/attendance:

The ability to work a full shift, come to work on time, work overtime as needed and the
ability to work according to the necessary schedule to meet job requirements with or without
reasonable accommodation is an essential function of this position.

Another interesting tidbit, not for the exam: To date the courts have not accepted
telecommunication (remotely working from home) as a “reasonable” accommodation.

111, last paragraph-112,0: Essential functions of the job. For the exam: Based on the
following state the critical steps should an organization take to ensure documentation of
what the essential functions of the job (these are from Bennett & Randolph, 2011):

A. The job analysis should include a list of the essential job functions (which typical job
analyses don’t do now as indicated in 112,0 — yet job analyses are the responsibility of
selection specialists)’

B. Job descriptions that explicitly state the essential functions need to be developed based on
the job analysis for every position and updated frequently.

C. Employees should sign off on the job descriptions.

112,4. If selection tests will be administered, what is it important for employers to do early
in the application process?

113,1. Be able to answer the following questions:
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A. May an employer make pre-employment inquiries about a person’s disability? A yes or
no will do fine here.

B. If a person’s disability is obvious can the employer ask questions about the nature or
severity of the person’s disability? Explain.

C. Generally, is the employer or disabled person responsible for initiating whether an
accommodation is necessary?

D. Although employers are not able to make pre-employment inquiries about a person’s
disability, what may they ask/state related to employment tests?

113,1. At what point in time can an organization request the applicant to take a medical
examination? This is VERY important.

113,1 An employer can make an offer contingent upon the results of a medical exam, but
only under certain conditions. What are those conditions?

113,1

A. Learn the point that the ADA does not consider drug testing to be a medical examination,
therefore, drug testing can take place before an offer is extended.

B. Based on the following provide a brief explanation of why drug testing is not considered
to be a medical examination under ADA.

ADA does not consider drug testing to be a medical examination because those currently
using illegal drugs are excluded from coverage by ADA. Thus, it’s not exactly that drug
testing is not considered to be a medical examination, but it is not considered to be a medical
examination under the ADA.

None of the rest of the material in this study objective will be on the exam: The medical
marijuana laws that have recently been passed have not changed this. This is becoming a
nightmare. Thirty-one states (including MI) and the District of Columbia have legalized
marijuana for medical use.

To date, courts have consistently ruled against plaintiffs when cases have been brought to
court even if plaintiffs are using it for medical reasons and have a prescription. First, the
state laws do not authorize either worksite use of marijuana or being impaired at work, and
they permit organizations to have a zero tolerance policy for drug use. Second, federal law
still trumps state laws and marijuana is still an illegal drug in this country. Nothing has
reached the Supreme Court, but the 9™ Circuit Court has ruled that medical marijuana users
are not covered by ADA, even though it is legal under state law (in this case CA).

Although an individual who is a medical marijuana patient likely suffers from a medical
condition that would constitute a disability under ADA, ADA’s exclusion of current drug
users is widely understood to mean that individuals engaged in the illegal use of drugs are
not protected under ADA. “Medical marijuana patients living in states where medical
marijuana is legal may face an impossible choice: continue their marijuana use to alleviate
their debilitating medical condition, and put their livelihood at risk, or continue their
employment without the benefit of medical marijuana and suffer chronic and at times
excruciating pain.” One attorney, arguing in favor of his client stated, aptly, that if his client
lost the case (which he did) the state medical marijuana statues will benefit only the
unemployed.
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Nine states (plus Canada) and the District of Columbia have legalized marijuana for
recreational use. Obviously, although a different issue that does not fall under ADA, given
the rulings on medical marijuana, courts are not going to rule in favor of a plaintiff who was
not hired or, after hire, disciplined or dismissed due to drug testing showing positive for
marijuana.

Obama told the Department of Justice not to pursue conflicts between federal and state laws
regarding marijuana (including legalization), however, until the federal law is changed,
federal courts must abide by federal law. In June 2018, Trump said he would be likely to
support a congressional effort to end the federal ban on marijuana. If marijuana is legalized
at the federal level, obviously that is going to have a major impact on the medical marijuana
cases — no doubt courts will continue to find for the organization if the organization can
show “impairment” while at work. That is, while simply testing positive for marijuana
would be OK, but if the user is impaired at work, then courts will still rule in favor of the
organization.

For a terrific article on this see:

Gies, T. P., & Brant, G. D. (2015). Legalization of marijuana: What it means for employer
drug testing. Employee Relations Law Journal, 41(1, Summer), 35-46.

Based on the following material and the attached one-page article:

A. Be able to state when psychological tests cannot be administered as a pre-employment
selection test. The answer: when the test is a test of mental disability/pathology, such
as the MMPI and some personality tests.

B. What is the most cautious approach to the administration of psychological tests during
the selection process?

I have attached a one-page article on the use of psychological tests as selection instruments,
which are particularly controversial. Once again, note the confusion. Certainly, the most
cautious approach is to administer psychological tests only post-offer, with the offer made
contingent upon the outcome.

The problem arises in the gray areas - what is a test of mental disability? Clearly the MMPI
falls within that category. Do personality tests? Some do, some don't, and some questions
on those tests do and some don't. Note, in the attached article, that Consulting Psychologists
Press who publishes the California Personality Inventory (one of the most used personality
tests in business and industry) deleted 28 questions they felt might have posed problems.
But the courts are still out with respect to whether such a test would be considered a test of
pathology — no court case has involved the use of this test as yet (well, at least that | know
of).

Historically, companies, particularly fire and police departments, have often used tests such
as the MMPI to screen out a large number of applicants prior to interviews, since interviews
are so time consuming. They then made offers based on the interview. They can no longer
do that under ADA. But they can administer these tests post-offer and make employment
contingent upon the scores.

113,2-3. These two cases are very important. The issue discussed here is technically called
“mitigation.” It is critically important.

For the exam:
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A. State the following definition of mitigation in context of ADA?

Mitigation means “correction or amelioration” of a disability due to prosthetic devices
or medication.

B. Based on the following material, state what the original EEOC guidelines said about
mitigation.
The original EEOC guidelines held that disabilities should be considered in their
unmitigated state.

C. 113,2-3. Prior to ADAAA, what did the Supreme Court rule about the determination of
whether an individual is disabled with respect to mitigation?

D. Based on the following material be able to say what the current law is about mitigation
based on ADAAA - be sure to include the part that excludes eyeglasses and contact
lenses.

The ADAAA states that disabilities are to be considered in their unmitigated state with
the exception of correction of eye sight by ordinary glasses and contact lenses.

Not for the exam, but this is one of the main reasons the ADAAA was passed — to return
this provision to the way EEOC dealt with it — that is that disabilities should be
considered in their unmitigated state.

Based on the following material:
A. What is the direct threat clause in ADA?

B. How did the Supreme Court expand the direct threat clause in Chevron USA v.
Echazabal?

There is another critical issue that has been decided in the courts about who is covered that
is not included in the text: what is called the direct threat clause of ADA. ADA states that
even if a person has a disability as defined by ADA, if the person poses a direct threat to the
safety or health of others in the work place or for its customers, the employer can
legitimately not hire that person.

In Chevron USA v. Echazabal), the Supreme Court had to decide whether the direct threat
clause applied only to others (other workers, customers, etc.) or also to the person
himself/herself.

In that case, Chevron had refused to hire Echazabal in an oil refinery because it thought that
the toxic solvents and chemicals at the refinery would increase the damage and
abnormalities in his liver, which had been caused by Hepatitis C. Echazabal filed a law suit.

The Ninth Circuit Court ruled in favor of Echazabal and against Chevron. However, the
Supreme Court reversed the Ninth Circuit Court and ruled that an employer could deny a job
to a person because of a direct threat to the health or safety of that individual.

The ADAAA deals with three other important issues, which I indicate below. For the exam,
based on the material | provide below A, B, and C:

A. State when short-term impairments are (currently) covered under ADAAA.

Short-term impairments: If a disability is episodic, in remission, or is a severe
temporary impairment, it is covered. Before 2011, neither the EEOC nor the courts
considered temporary impairments, such as a broken leg, broken hip, torn
tendons/ligaments, etc., to be “disabilities” under ADAAA. However, there have been
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three court cases since 2011 and in each case the courts ruled that severe temporary
disabilities are covered. Cases were heard Courts of Appeal for the 4th and 7th Circuits —
there were three cases and in all three cases, the courts of appeal reversed the lower
district court rulings). Given that there hasn’t been a Supreme Court case yet, stay tuned
for this one. It may change.

B. State what the ADAAA says about reverse discrimination cases brought by nondisabled
individuals.

Reverse discrimination claims are explicitly “not cognizable” (not recognized or, in
other words will be dismissed by the courts). In other words, discrimination against
nondisabled individuals is not a violation of ADAAA and will not be considered illegal
if nondisabled individuals are disadvantaged due to the favorable treatment of disabled
individuals.

C. State the group of individuals covered by ADA that are not entitled to reasonable
accommodation?

Individuals covered under the “regarded as” clause are not entitled to reasonable
accommodation. This actually makes sense if you think about it — these individuals do
not actually have a disability, thus they don’t need accommodations. By the way, this
clause may become more relevant now that obesity (but only morbid obesity) is covered
by ADAAA.

THE END, FINALLY!!
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Unit 4: Job Analysis: Gatewood, Feild, & Barrick, Chapter 3

You will be doing a task analysis as U9 and U10. The task analysis is worth 70 points. | have
provided a written description of the task analysis project at the end of this unit's study
objectives. Please bring this and the materials on the task analysis (from the course pack, U4) to
class on Wednesday. | am going to describe your task analysis project.

1.

52,0. State the first three legal standards regarding job analysis as related to selection. Note
the first one well: if a selection system is legally challenged and the organization does not
have a job analysis, the organization will lose the case.

The following material is not for the exam. | cannot have you learn all of the nine legal
standards, but the remaining six are important as well. If you ever do a job analysis, remember
this section is here!

. 52,3, bottom of page, and Figure 3.1 on page 49. State where (between what steps) the two

largest inferential leaps occur when using job analysis information and thus why, much of the
EEO litigation has centered on these steps in the process. Perhaps needless to say, | won’t
accept “inferential leaps 1 and 2.”

. 53,5. As the authors state, they focus almost exclusively on tasks analyses. This is appropriate

given that (a) task analyses are the most versatile type of job analysis procedure because they
can be used for either content or empirical validity, and (b) they must be used for content
validation.

FOR THE EXAM: State the types of validation procedures a task analysis can be used for
and the fact that they must be used for content validity.

This next part is not for the exam, but if you need a “refresher” about what content validity is
versus what empirical validity is, please review SO8 from the last unit: 139,0. State the
difference between content validity and empirical validity.

The following is also not for the exam: The authors mention validity generalization in this
paragraph but do not explain what it is until much later in the book (page 332). | am going to
wait and deal with this type of validity procedure when we get to that point in the book.

. 55,5 Not for the exam. As the authors note the interview is typically used in conjunction with

other methods - rarely, if ever, is it a "stand alone™ procedure unless there are only 1 or 2 job
incumbents. In 61,2, they state more strongly that the interview should not be relied upon as
the sole method when the job analysis is used for selection purposes. This is excellent advice.

. 58,1 and Table 3.1 on page 58.

A. State the four components of a task statement.

The following material is not for the exam. This is THE standard format for a task
statement regardless of whether the tasks are originally obtained by individual interviews
with job incumbents or subject matter expert (SME) workshops. Usually you conduct
individual interviews or SME workshops first, then develop a set of tasks, have the people
you interviewed and/or other job incumbents review them for completeness and accuracy,
and then include them in a questionnaire that you send to a representative sample of job
incumbents (and/or others, such as supervisors). You will be doing this step as part of your
project.
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B. Based on the following material, be able to answer why, after the job interview, you need a
larger representative sample of job incumbents to review them. Include the material in
italics.

First, professionally, to ensure their accuracy: Your sample from the interviews may be
incorrect because it is based on a small number of individuals. Second, legally, if your
selection procedures are challenged: You will lose the case (and immediately — you won 't
even get to “‘first base” if you haven’t included a representative sample of incumbents in
your job analysis process, which includes representation from geographical locations (if
applicable) and members of protected classes (which, legally, is the most important
consideration).

6. 58,1 and Table 3.1 on page 58 (again) — and also see the examples on 58 and 59. For the exam:
Write two task statements for a job you have previously held and bring them to the exam to
hand in. These will be worth 3-4 points (I haven’t decided yet re the points).

Criteria: Pay particular attention to the way in which task statements are written. The format
must follow the format given in the text -no deviations. Look at the way the verb is written -
it is a present tense, singular verb (that means there is an “s” at the end of the verb).

Also, before writing your task statements, look at the correct and incorrect task statement on
page 78,3.

As you will find when you write task statements for your task analysis it is very difficult to (a)
determine when a task statement is too broad or too narrow and (b) to select a verb that
specifically describes what the job incumbent actually does.

To help you, in the course pack (U4), | have given you a long list of potential verbs to
consider when writing your task statements. Your verb should be a descriptive as possible.

7. Not for the exam but also note on page 60, Figure 3.4 how the KSAs and additional work
related characteristics (WRCSs) are tied to the specific task statement. This is a legal
requirement for a task analysis.

8.59,5-61,1 List three major limitations of the job analysis interview (there is basically one
major limitation per paragraph — mentioned in either the first or second sentence — don’t just
give one word answers — give thorough answers).

9. 65,2 Section 14c of the Uniform Guidelines discusses the technical standards for the job
analysis if it is to be used for content validation. All of the rating scales listed in the text
MUST be included.

A. Learn these four scales and be able to provide them on the exam.

B. Based on the below, be able to answer: Because of ADAAA, what other additional scale
should be added?

Because of ADA, You should also add an additional scale: is it an essential job task?

10. Based on the below, state the three scales that must be included for KSAs if your analysis is
to be used for content validity.

Most task inventories used for_content validity also include a section in which incumbents are
asked to rate the KSAs as well. This is a very good practice since these were inferred from
the tasks.
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Further, to be used for content validation the following three pieces of information MUST be
collected for the KSAs: (1) Whether each KSA is necessary for the successful performance

of the job; and (2) whether the KSA is required upon entry to the job or can be learned on the
job and (3) how difficult it is to obtain the KSA - what sort of education and/or experience is
required.

. In 65,5, the authors suggest that you is made to obtain the name of the individual who fills

out the form along with other information. | strongly disagree. Based on the following:

A. Be able to state why | argue against having employees put their names on the job analysis
form.

B. Describe a procedure that can be used for maintaining the confidentiality of individuals
who complete the questionnaire but permits the determination of whether you have a
representative sample.

You will get more accurate information from the incumbents if they feel that the information
will not be used "against"” them. The authors mention that one advantage of listing the name
on the inventory is you can then look at the person’s personnel file data (to get performance
information and demographic information). This is exactly what employees are afraid of when
you conduct a job analysis. When | have conducted job analyses, even one-on-one interviews,
| have almost always had to assure and reassure the individual that the information was
confidential in the sense that it would be combined with information obtained from others and
that his/her information would never be identifiable or given to his/her superiors unless
combined with the information from others.

To protect the confidentiality of employees and ethically tell them no one will know about
their answers, whoever is in charge of the job analysis should have a master list of the names
of the individuals who are sent questionnaires, codes assigned to these individuals (and the
code should include all of the relevant information such as geographical location, sex,
protected class, etc.), and these numbers should be placed on the questionnaire. However, the
names should be known only to the person in charge of the analysis.

. 67,1. State three measures/statistical criteria that are often used to determine whether a task

is critical or not. (Note that with the first one, the rating scale is a 7 pt rating scale —
obviously if you use a different scale, you would use a different mean rating as a minimum.)

The following material is not for the exam but the reason | am asking you to learn these
standards is because I want you to notice that you don’t just use one standard, such as the
mean rating. You should at least use the percentage of employees who perform the task as
well. This is a problem that | have seen behavior analysts do over and over again — that is,
when doing surveys such as this, they focus only on the mean rating. But the mean can be
very deceptive if used alone.

67.5-68,0. State the two advantages of a task inventory mentioned.
67,1. State the three disadvantages of a task inventory that are mentioned.

In lecture, 1 am going to discuss an important court case related to job analysis when it is
used for a content validity study. The name of the case is Kirkland v. NY State Department
of Correctional Services. After lecture, be able to state the two important aspects of this
case.
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16. 70,3, State the disadvantage of using the Critical Incident Technique for job analysis
purposes.

The following material is not for the exam. | really like the CIT for (a) developing interview
questions and (b) performance appraisal forms. However, is not a sound procedure for a
stand-alone job analysis.

On pages 71-73 the authors talk about combining these two approaches. You still, however,
end up with just interview questions. CIT doesn’t easily lead to other forms of selection
measures or a comprehensive job analysis — but again, | love it when developing interviews
after you have determined the critical/essential tasks and WRCs.

17. 73-75. Not for the exam, but SME workshops are very useful. | have used this method very
frequently in the past for the creation of the task statements and then determination of the
relevant KSAs. It is much more efficient than conducting interviews. Once | obtained the
information from the SMEs, | wrote it up, had them verify the information, and then |
developed a task inventory that was sent to all or a sample of incumbents.

18. 74, Table 3.3. This table is very important, and you should remember that it is here if you
ever do a job analysis. Just so that you are familiar with the concept that the smaller the
number of incumbents in a position, the larger percentage of incumbents you need to include,
for the exam be able to answer the following the following questions.

Based on the statistical 90% confidence level, what is the minimum number of job
incumbents that should be included in the job analysis:

A. If there are 20 incumbents in a position?

B. If there are 100 incumbents in a position?

C. If there are 500 incumbents in a position?

The following material is not for the exam, but in both organizations in which job analyses
were a regular part of my job (there were a large number of incumbents in each position), we
sent task inventories to each and every incumbent. We did this because of the importance of
the job analysis and the fact that our exam procedures were likely to be legally challenged.

19. 74, steps 2&3. When conducting SME workshops and interviews you should always first
determine all of the work tasks, then based on those tasks, have individuals determine the
WRCs, task by task. That is, you should not have individuals develop one task, determine the
WRCs for that task, then move to the second task, and determine the WRCs for that task, etc.

For the exam, based on the above: When conducting job analyses using SME workshops or
interviews, in what order should you collect information about the tasks and relevant WRCs?
What order shouldn’t you use?

20. 82-84 Not for the exam. The material about how to and how not to write KSAs is excellent. |
will be referring you to these pages in my instructions about your task analysis project.

21.84,1

A. Give the name of the type of validation procedure that cannot be used with abstract
personality traits as WRCs.

B. Or, I might ask, content validity cannot be used to justify (base selection procedures on)
what type of WRC?
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84,1. The authors make a terrific point about rewriting “abstract personality traits” in terms
of concrete/observable outcomes. You should always try to do this!

For the exam:

A. Give the two examples from the book of how one might rewrite the personality trait of
“dependability.”

B. Now you try it: Give one original example of how you might rewrite the personality traits
of “conscientiousness” and “extraversion” (one example of each).

85,2-3 Why is it important to make sure that when you list physical abilities that they are
both essential to the job and very, very specific (as the ones stated in 85,3)?

86-97. Not for the exam. This material is excellent — it provides details about how to get
from the WRCs to the actual selection procedures to be used. If you ever do this, remember
this material is here and consult it!
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Units 9 & 10: Task Analysis Project
General Description

You are going to develop a task analysis. The task analysis is the first step in the development of
a task inventory (job analysis questionnaire) that is then sent to all or a sample of job incumbents.
I am not going to have you develop the actual questionnaire or ask you to get ratings for the task
statements and KSAs. The project consists of just the first step — the identification of the task
statements, KSAs and other WRCs for each task statement.

The task analysis is the most versatile job analysis procedure because, if you recall, (a) it can be
used for both content and empirical validity studies, and (b) is required for content validity
studies. And, currently, most organizations are using content validity.

Due Date and Points

The task analysis is due Monday, April 22 and will be worth 70 points. You must complete this
project or receive a zero. That is, you cannot use the make-up exam to replace this. Also, I will
deduct points for lateness - see the syllabus re the specific number points I will deduct.

If you want your grade before you decide whether to take ME2, the deadline is Monday, April 8.
| suggest that you start this project immediately - it is time-consuming.
O*NET

There is a resource on the internet that will make this project a lot easier and a lot less time
consuming called O*NET (Occupational Information Network). This job information system was
developed by the Department of Labor. The web site address is onetonline.org.

In the course pack, | have provided sample task analyses that students have completed in the past.
These are excellent models, and all were done with the help of O*Net.

Note, however, that the tasks on O*Net are not detailed enough. You will use the guidelines in
the text to write the tasks and KSAs. However, the summarized/abbreviated tasks and KSAs on
O*Net will get you started. As indicated in the text (page 98,3-4), although a very valuable
source of information, O*NET is not a substitute for a task/job analysis.

In the sample task analyses in the course pack, there are four sections at the end of the task
analysis: Work Activities, Work Context, Work Styles, and Licensure/Certification Requirements.
You should include these in your analysis as well. These sections are taken from O*NET and are
particularly useful for ADA now. Note that O*NET actually has about 13 sections after the
KSAs. Many of these other sections are useful for other purposes, but not a task analysis. Only
include the four sections | mentioned above.

To try out O*NET, | recommend you go to the web site, and use a “Bartender” as an example
position. First, click the Find Occupation button on the main page. Then under Job Family,
select “Food preparation and serving related,” and click the GO button. Then click on
“Bartender”.
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Project Requirements

1. You may conduct the task analysis for just one job incumbent. Do NOT do the task analysis
for a job that you currently hold or have held in the past. | want you to have the professional
experience of collecting information about a job that you are not familiar with. It is harder than
it may appear to be.

2. The job may be either a part-time job or a full-time time. However, part of my grading criteria
will be based on the complexity of the job you decide to analyze. That is, if you select a very
simple job, then it will be harder for you to get full credit for the project.

3. You will be developing (a) task statements for the position, (a) identifying the KSAs required
for the position, and (c) other WRCs required for the job (work activities, work context, work
styles, and licensure/certification).

4. You should have from between 15 - 30 task statements depending upon the nature of the job.
Part of the problem with writing task statements is determining how specific or how broad
they should be. You will understand this difficulty more when you attempt to write them.

5. After identifying the task statements and their related KSAs, you will be adding the following
four sections included in O*NET:

Work Activities, Work Context, Work Styles, and Licensure/Certification Requirements.
Steps
Before Beginning

1. How to Write Task Statements. Read GBF, pages 57-59: An Example. | have also provided
a task statement worksheet in the Course Pack that is the same as the one provided in Table
3.1. It will provide the structure for you if you want to use it.

For each task statement, the format should be the format provided in Table 3.1 on
page 58 and in 58,1, in GFB. Note that this differs from the format provided on O*NET.

Also refer back to SO6. Remember that | have provided you with list of verbs that you
can use for your task statements in the course pack.

2. How to Write and Determine KSAs. Read GBF, pages 82,5-83 and Figure 3.12 on page 84.
I will hold you to all of the guidelines on these pages and you will lose points if you do not
follow them.

A. Skill versus ability: Note that there is disagreement and considerable confusion when
attempting to distinguish between a skill and an ability. As the authors say in 82,5 in the
Ability section, it really doesn’t matter if something is written as a skill or ability as long as
it is included but note that a skill always has some level of competency attached to it.

The above said, in order to introduce an “understandable” difference between a skill and
ability, I am going to require that a skill include a numerical qualifier: That is, a skill
should always, always include a numerical qualifier or explicit statement of competence
(e.g., see the third skill in Figure 3.12). If there is not a numerical qualifier or explicit
statement of a competence standard, then the attribute should be listed as an ability.

Many task statements will not have any skills associated with them. You can see this in
Figure 3.4 on page 60 and in the sample task analyses in the course pack.
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B. On page 276-277, pay particular attention to # 3, 4, 6, & 7- | often get questions from
students about these, particularly #3. Note carefully that if something like statistical
abilities or high level math abilities are required and stated as either an ability or skill, you
do not then have to list the more basic abilities/skills associated with them (in this case, for
example, addition, subtraction, multiplication, etc.). The higher-level ability/skill covers
these. That prevents you from having an extremely long list of skills/abilities.

3. See O*NET and the sample task analyses for the following four sections:

1. Work Activities 3. Work Styles
2. Work Context 4. Licensure/Certification Requirements

4. Planning the Analysis. You should plan to meet with the job incumbent at least 3 times, each

for about an hour and a half to two hours to collect the information. Some students have had
to meet with job incumbents 4 times. | have provided instructions for each meeting below.

5. Before your First Meeting. You should obtain any written documentation that exists about
the job - for example, a job description and/or an organizational chart.

You should locate the job title/position using O*NET. This will save you untold amounts of
time. You can use the information to prepare for the interview, and then again when you are
writing the task statements and KSAs based on your interview.

Conducting the Meetings

6. First meeting. You should focus on collecting task statements and task statements only.
Individuals find it easier to do all of the task statements first, and then go back and determine
the KSAs for each task statement in the second meeting.

| have also found that it is easier for individuals if you first ask them simply to state the major
aspects or areas of their job. Once you have that list, then you take the first major area, and ask

the job incumbent to tell you the tasks or job duties within that area; then move to the second
major area; and so forth.

7. Second meeting. You should type up the tasks and meet with the job incumbent to determine
the KSAs. At that second meeting:

A. Ask the job incumbent to review the list of tasks to make sure each one is accurate, and that
you have listed all of the major tasks (that is, that you have not missed anything).

B. Then present each task statement to the job incumbent and ask what KSAs are required for
that task. Depending upon how long this takes, you may want to continue with C below or
schedule a third meeting to obtain the final information for the task analysis.

C. Finally, ask about the Work Activities, Work Context, Work Styles, and
Licensure/Certification Requirements. You should have examples ready to discuss with the

job incumbent for the comparable O*NET job or a similar job if there is not an O*NET
equivalent.

8. Third meeting. Type up the entire document and have the job incumbent review it one more
time. If revision is required, then you should ask the incumbent to review the revised version.
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Final Task Analysis Format
The task analysis must include the following sections. See the models in U4 in the course pack.

A. Description of the company and position. Include the name of the position in the company
and the corresponding O*NET position name (if there is one).

B. Description of the method/steps you used to develop the task analysis. How many times did
you meet with the job incumbent? What did you do during each meeting? How long was
each meeting?

C. Task statements with KSAs linked to each task statement as in model task analyses in the
course pack. KSAs should be numbered as in those models and the ones in GFB, page 60,
Figure 3.4

D. Inclusion of the final four sections: (a) Work Activities, (b) Work Context, (c) Work
Styles, and (d) Licensure/Certification Requirements

Some Grading Criteria
(but I reserve the right to deduct points for other errors related to the above instructions)

1. All sections must be included.

2. You will lose points for the first section if I cannot understand the nature of the position from
your description. Everything in your task analysis must be clear enough so that someone who
knows virtually nothing about the position can understand what you have written. This is
essential for task analyses in actual settings.

3. The tasks and KSAs must be written/formatted as described above.
4. Pages must be numbered.

5. I will deduct points for grammatical and spelling errors. You will lose credibility in a
professional setting for bad writing.

Task Analysis Workshop

On Wednesday, March 27, | have scheduled an optional task analysis workshop. The purpose of
this “workshop” is for students to ask questions about the tasks and/or KSAs they have
developed for their analysis. Some students have a hard time writing task statements and KSAs,
others do not.

About a week before the workshop, | will ask you to let me know if you plan on attending the
workshop and schedule a time during class time for us to meet. | am going to schedule times to
meet with specific students so that students don’t have to wait while | am working with other
students.

I will only review the wording/formatting of your task statements and KSAs. That is, I will not
read your entire task analysis or edit it for grammar/spelling. Also, you should come to the
workshop with specific questions.

Also, I will not read a draft of your analysis before you turn it in. I realize that you may think this
is harsh — but in previous semesters, some students have taken advantage of my offer to read and
edit drafts, thus | have had to limit this option.
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Psy 6430 Unit 5. Correlation, Statistical Significance, and Reliability
Gatewood, Feild, & Barrick, Chapter 8, 307,1-312,1 and then Chapter 7, Reliability

1.

Introduction to this unit's material: None of the material in this study objective will be on the
exam, but | need to explain some things about the material in this unit.

| have found that before | can cover reliability and validity, | need to review correlation.
Correlation is often used to determine the reliability and validity of selection procedures, and
when | have tried to teach reliability and validity before correlation (the way Gatewood,
Feild, & Barrick organize the material in the text), students have been confused. Further,
Gatewood, Feild, & Barrick discuss correlation in detail as it relates to validity, but only
mention it briefly when talking about reliability.

The following material describes how correlation is (a) often/typically used to determine the
“reliability of a selection procedure” and (b) the “validity of a selection procedure.” The
material also explains what is meant by “validity” and “reliability.”

A correlation coefficient indicates the extent or degree of relationship between two
variables.

Reliability. Correlation is used to determine whether the scores on a selection instrument
are “consistent” or, in more technical terms, “reliable.” For example, in order to be useful
for selection purposes, the score that a person receives on a selection instrument must be
reasonably the same each time he/she takes that test. Assume that math is required to
perform well on the job. Thus, a company administers a math test to an individual. The
individual obtains a score of 75. If the individual took the math test a day later and only
scored a 20, the test would not be useful for selection purposes. Why? Because you would
have no way of knowing whether a “75” or a “20” was indicative of what his/her math skills
really were.

If a person takes the same test twice (or two tests that measure the same thing) then the
person’s score should be about the same. If the scores are the same, the test is considered
“reliable.” When used in this manner, the resulting correlation is referred to as a reliability
correlation coefficient.

Validity. Correlation is also used to answer the following question: Is the score that a
person receives on a personnel selection instrument related to a measure of his or her job
performance? And, if so, to what degree are these two related? If scores on the selection
instrument and the measures of job performance are highly correlated for current employees,
then it indicates that the selection tests are related to the job and can be used in the future to
select individuals for the job. “Validity” is the technical term for proof that the selection
instrument is indeed related to the job. When used to determine the validity of a selection
procedure, the resulting correlation is referred to as a validity correlation coefficient.



PSY 6430, SP19 47

2. Learn the following designations.

A\. 1 stands for the correlation coefficient
B. x stands for the selection test or instrument
C. y stands for the measure of job performance

D. rxy stands for a correlation between a test and a measure of job performance = validity
correlation coefficeint

E. rxx standards for a correlation between two administrations of the same test = reliability
correlation coefficient

3. Turn to Gatewood, Feild, & Barrick, page 307,1 (Empirical considerations in criterion-
related validity strategies). Again, remember that GFB discuss correlation only in terms of
validity but it is also relevant to determine reliability.

FOR THE EXAM: learn the following: (a) predictor = selection test or instrument and (b)
criterion = measure of job performance

308,1

A. Know the two important elements of a correlation coefficient, and recognize they are
independent of each other. Note that a -.85 validity coefficient would indicate a stronger
relationship between x and y than a +.45.

B. What does it mean when there is a negative or inverse relationship?

5. Not for the exam: At the end of the study objectives for this unit, | have inserted diagrams of
a fairly high positive correlation, a fairly high negative correlation, and a zero correlation.
This may help you understand. I’ll talk more about this in lecture, but if every single data
point fell exactly on the line I have drawn on the top diagram, then the correlation would be
a +1.00. However, because many of the data points do not fall on the line, the correlation is
less than +1.00. Similarly, in the second diagram, if all of the data points fell exactly on the
line | have drawn, the correlation would be a perfect -1.00 correlation. But they do not.
Thus, the correlation is less than -1.00.

6. Not for the exam but important. Keep in mind for a validity correlation coefficient: If (a)
people who score well on the test also perform highly on the job, and (b) if people who score
poorly on the test also perform poorly on the job, then we know that our tests are job related
and can be used to predict the job performance of future applicants. Another way to say this
is that if there is a high positive correlation between the test scores and the job performance
measures, then if we know how a person scores on the test, we can reasonably predict how
he or she is likely to perform on the job. (A high negative correlation between a test and job
performance can also be used to predict performance, but selection instruments that are
correlated negatively with job performance are rarely used.)

| think students sometimes get confused about this because you need to determine the
validity or job relatedness of a selection instrument for current employees (because you need
to have test scores and job performance measures in order to correlate the two), but once you
establish the validity of the selection instrument for those current employees, you administer
it to those who apply for the position in the future, and use it to predict their job
performance.
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7. 309,0. Note very well that if a correlation is NOT statistically significant, then the selection
test is not considered to be a valid predictor of the criterion measure (performance). That is,
unless the validity correlation coefficient you obtain is statistically significant at the .05
level, you should not use it to select applicants for a job.

8. 309,1-310,0. Based on the following material:

A. Explain why we need to use statistical significance in order to determine the validity of
selection tests. Summarize the points about the correlation of test scores and performance
scores for a particular sample/group of employees versus using correlation to determine
the relationship for all future/potential employees (or, in other words, the population of
employees).

B. What does a 0.05 level of significance mean? This is also relevant for reliability
coefficients, but I am going to talk about it in terms of validity coefficients. Be sure to
learn the boldfaced material.

This should be a review, but many people don't understand it. In fact the book is a bit
misleading (it’s not wrong, it’s just a bit misleading because they don’t go into sufficient
detail). So, do not learn what the authors say about a .05 level of significance. Because this
is such an important concept in selection and placement, | want you to understand clearly
what statistical significance means. It is also the case that Dr. Huitema spends a good deal of
time on this concept in statistics because it is so misunderstood.

Be sure you understand this, and certainly be sure that you are able to provide the
information | have boldfaced.

SOA: Why we need to use statistical significance. Let's assume that we have a correlation
coefficient of .50 between some test and a performance criterion for ten employees. If we
are concerned only with the performance of these particular ten employees, we can accept
this correlation as an adequate description of the degree of relationship between the two
variables for this group. However, in selection, we are interested in generalizing beyond this
particular sample of individuals. We want to know whether the test and performance
criterion are related for all potential employees or, to use statistical terms, the population
of employees (and hence, whether we could expect the test to be related to job performance
for a group of applicants to whom we will administer the test in the future).

Obviously, the 10 cases actually examined would constitute only a very small sample of that
whole "population™ of potential employees. If we correlated the test and the performance
criterion for 10 other employees, the correlation would be higher or lower. So, given that the
correlation would not be the same for another group of individuals, how do we know
whether our test is, in fact, valid? This is what statistical significance tells us.

SOB: What does a 0.05 level of significance mean? Statistical significance answers a
rather simple question: Given the correlation we obtained with our particular sample, what
are the chances that the real correlation between the test and performance measure is
actually zero?

When we say that a correlation is significant at the .05 level, we mean (a) that the
chances are not greater than five out of 100 that the correlation for the whole
population of potential employees is zero given that (b) we obtained the correlation we
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did (e.g., .50 in my example) or larger (c) for our sample which contained a specific
number of individuals (e.g., in my example, for ten individuals).

In other words, what are the chances that we are wrong - that the validity coefficient for the
whole population of potential employees would be zero given that we obtained a validity
coefficient of .50 based on 10 employees. The minimum correlations significant at the .05
level can be found by consulting tables of the significance of correlations in any stat
textbook.

In order for a correlation to be statistically significant at the .05 level based on a sample size
of 10, it must be .63. Thus, our correlation coefficient of .50 based on 10 employees is not
statistically significant at the .05 level. The chances are greater than 5 out of a hundred that
that the actual correlation between the test and the performance criterion for the whole
population of potential employees is actually zero. Thus, we must conclude that our test
will NOT predict the job performance of job applicants - it is not considered valid.

Based on the following material be able to answer the questions below.

A.  Assume that we obtained a .35 correlation between test scores and performance
criterion scores and that the correlation was statistically significant at the .05 level.
Does this mean that the true correlation between the test and the performance criterion
for the population of employees is .35? Explain.

B.  Again, assume that we obtained a .35 correlation that was statistically significant at the
.05 level. Does this imply that if you correlated the test scores with criterion scores for
different samples of individuals, there is a 95% probability that the correlation would
be .35? Explain.

Note very well that statistical significance tells us nothing about the magnitude or size of the
correlation. In the example in SO 8, the .05 significance level does NOT mean that the true
correlation between the test scores and our criterion is .50 or even approximately .50. It
simply means that there is more than a 5% probability that the correlation is zero.

Furthermore, it does NOT mean that if you correlated test scores and criterion scores for
different samples, there is a 95% probability that you would obtain the exact same
correlation. Statistical significance only tells you the likelihood that the correlation would
not be zero.

310, Point #1. Not for the exam, but at the end of the study objectives | have given you a
table indicating the relationship between the sample size and the magnitude of the
correlation that is necessary for statistical significance.

310, Point #2.

A. What does it mean when we say that a “validity coefficient computed on a small sample
size is less reliable than one based on a large sample™?

B. Explain, based on the material below, why a validity coefficient computed on a small
sample is less reliable than one computed on a larger sample.

A larger sample means that the correlation coefficient that you obtain is going to be more
stable because you are sampling a greater number from the population. With smaller
samples, your correlation coefficient will be less stable due to measurement error introduced
by sampling errors - that is, it will vary more from sample to sample.
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310, Point # 1 (yes, go back to point # 1). Based on the material below, explain why it is that
as the sample size decreases, the correlation required to achieve significance increases.

The reason is because of the unreliability that occurs when you compute a correlation
coefficient using a small sample size. That is, we know, as | explained above, that the
correlation is going to vary more across samples if you use a small sample size (even
though, theoretically there is only one true correlation for the population). Because of that
variation, the magnitude of any one correlation coefficient from any one small sample must
be larger in order to compensate for the fact that the correlation from that sample may,
indeed, be wrong, or more technically, may not be as representative of the true correlation
for the entire population.

311,1. Regardless of the reason, in essence, what is wrong with a small sample size? Hint:
the material that begins with “The problem is this”. Also include the material in the
following sentence that begins, “Therefore...”

Or, I might ask the question this way, “Why should we use as large a sample size as possible
in our criterion-related validation studies?”

311,2. In the study conducted by Schmidt (this is a terrific study, by the way):

A. What was the original sample size? (you can round this to 1500 as | do in the ppt)
B. How many individuals were in the smaller samples?

C. State the range of the validity coefficients that were obtained for the 63 groups.

D. What proportion of the coefficients calculated on the smaller samples were statistically
significant, indicating that the test was valid?

E. What are the implications of these results?

now to reliability: Turn to page 239

241,3

A. State the fundamental definition of "reliability."

B. Based on the material below, summarize what is meant by the (a) “stability”, (b)
“dependability”, and (C) “consistency” of a test.

One of the confusions about reliability is that there are different "types” of reliability.

Stability. One type is stability. If you gave a test on two different days, would the
individuals get approximately the same scores?

Dependability. Is the test accurately sampling the content you want to test for? For
example, when you test for math, you can have a wide variety of math problems - but (a) did
the test include a right number of addition, subtraction, multiplication, and division items,
and (b) would test scores differ if different addition, subtraction, multiplication and division
items were included?

Consistency. Do different items or different parts of the same exam measure the same
thing? For example, if you administer a test designed to measure mechanical ability or
intelligence, is it the case that all of the items on that test do, in fact, measure mechanical
ability or intelligence?
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The rest of this material will not be on the exam. With a perfectly reliable test, a person
would get exactly the same score on that exam if it were given at different times, exactly the
same score on two tests that measured the identical thing (such as math ability), and exactly
the same score if you split an exam in half and scored each half of the exam separately. But
the probability of that happening is very, very low because measurement error creeps in.

242,1 State and explain the components that make up an obtained score.

Not for the exam, just more explanation about the concept of the “true score.” The "true
score" concept is often alien to students in our program, and therefore conceptually
confusing to them. The "true score™ is conceptually perceived to be the person's actual
knowledge or ability with respect to the attribute being assessed. But in any testing
procedure, measurement error creeps in, so that the score that the person actually obtains
rarely is the person's "true score."

The error can be due to many things: the person may not be feeling well that day, the test
itself may not sample an adequate number of items (for example, my essay examinations do
not include all of the study objectives), the wording of an item may be defective or be
interpreted incorrectly by the person taking the test, etc. | am sure you have all experienced
the problem of taking an exam and not answering a question correctly that you really did
know for some reason related to your physical condition (maybe you had a bad cold), some
reason related to the testing conditions (not enough time so you were hurrying), or the way
the question was worded. This is “measurement error.” See also the examples in Table 7.1
on page 244. They are excellent examples.

246,3

A Describe the test-retest method of reliability.

B. What is the resulting correlation coefficient called, and why?

C. What does the coefficient indicate?

The example in 246,4-247,2 will help but | am not going to ask any questions over it.
248,1-2

A. Why is an interval that is too short between test administrations inappropriate?

B. Will an interval that is too short between test administrations underestimate or
overestimate the reliability of a test? Why?

248,2 last sentence. In general, how long should the test-retest interval be?
248,3-4
A. Why is an interval that is too long between test administrations inappropriate?

B Will an interval that is too long between test administrations underestimate or
overestimate the reliability of a test? Why?

248,5
A. State when the test-retest method will not provide meaningful estimates of reliability.

B. Give three examples of measures for which the test-retest method is not appropriate and
state why.



22.

23.

24,

25.

PSY 6430, SP19 52

This next part is not for the exam, but many popular measures in clinical/counseling
psychology do not have good test-retest reliability.

249,3.

A. Describe the parallel or equivalent forms method of estimating reliability.
B. How is the reliability measure determined?

C. What is the reliability coefficient called and why?

249,3

A. If the two forms are administered on different occasions, with a relatively long interval in
between, what is the reliability coefficient called and why?

B. If coefficient is high what would it indicate? Answer: It would indicate both that (a) the
forms are equivalent and (b) the scores of individuals are stable over time.

C. What would it mean if the coefficient was low? Answer: If the coefficient is low, the
error could be due to (a) nonequivalence of forms; (b) instability of scores over time; or
(c) some combination of the two.

250, Figure 7.4. Not for the exam, but note the three criteria used to determine form
equivalency. If ever you need to create equivalent forms of tests, refer back to this. If these
three things don't exist, it is no doubt due to the fact that you have incorrectly sampled the
items from the universe of items. Or, your random sampling went awry for some reason.

2514

A. Does equivalent/parallel form reliability tend to underestimate or overestimate
reliability? Why?

B. Is test-retest or parallel form reliability generally preferable?

26. 251,6

27.

A. What is an internal consistency reliability estimate and what does it show?

B. Now explain what it means when a selection measure is internally consistent or
homogeneous. Include the example given in the book. (this material begins with,
“Thus..)

C. Now, go back to 251,5 and state four reasons why one might use an internal consistency
reliability estimate instead of test-retest or parallel form reliability estimates.

264,1 (the material after the formulas, beginning with “Therefore..”) If given a reliability
coefficient be able to statistically interpret it as the authors have done in terms of the
percentage of differences due to true differences due to what is being measured and the
percentage due to error. Note carefully the example provided. This is exactly how I want you
to interpret any reliability coefficient I may give you on the exam.

The next material is not for the exam, but be prepared - a reliability coefficient is interpreted
much differently than a validity coefficient as you will see in the next unit - many students
confuse them.
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265,5 Although the authors are right in terms of how high a reliability coefficient should be,
| am going to give you a rule of thumb. Learn the following numbers: When predictors are
being used in selection, generally the reliability coefficient should be no lower than .85 and
preferably it should be .90.

A 266,5: Individual Differences Among Respondents. Generally speaking, how do
individual differences among respondents affect estimates of reliability. Do they increase or
decrease reliability estimates? For example, which of the following in general would result
in a higher reliability?
1. You administer a math exam to a group of 25 high school students, 25 community
college students, and 25 college engineering students, wait six weeks and then re-
administer it to them.
2. You administer a math exam to a group that consists 75 college engineering students,
wait six weeks and then re-administer it to them.

B. In the ppt slide, | have diagrams that illustrate why the above occurs. Be able to
reproduce those two diagrams. | have also included this slide at the end of the study
objectives for this unit for your convenience.

268,3 In general, how does the length of a measure affect estimates of reliability? It may help
to think of within-subject data — the more data points you collect for an individual, the more
confidence you have that the data actually represent the person’s true performance, not
simply momentary fluctuations due to unknown factors in the environment.

270,1

A. Explain how and why the difficulty of the test questions affects estimates of reliability.
And, what difficulty is best — include the material in the parentheses (271,2).

B. In the ppt slides, | have diagrams that illustrate this. Be able to reproduce the two
diagrams.

And, yes, they are the same diagrams as | asked you to learn in Q29B. The statistical reason
for the answers to both 29A and 31A are identical.

32. 274,4 Not for the exam, but note the very important caution in these paragraphs. Just because

33.
35.

a test is commercially available and published by a reputable publisher, does NOT mean it
meets testing standards.

274,5 Why should any user carefully search for and insist on reliability information?
275 Not for the exam, but this is an excellent table. It may come in handy some day.

THE END
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INSERT PPT SLIDE OF HIGH POSITIVE, HIGH NEGATIVE AND ZERO RELATIONSHIP
SLIDE # 8 U4



PSY 6430, SP19 55

Magnitude of Correlations Needed to Achieve Significance for Various Sample Sizes

Sample Size .05 Level .01 Level
3 0.98 1.00
4 0.95 0.99
5 0.88 0.96
6 0.81 0.92
7 0.75 0.87
8 0.71 0.83
9 0.66 0.80
10 0.63 0.76
11 0.60 0.73
12 0.57 0.71
13 0.55 0.68
14 0.53 0.66
15 0.51 0.64
20 0.44 0.56
25 0.40 0.50
30 0.36 0.46
35 0.33 0.43
40 0.31 0.40
50 0.27 0.36
70 0.23 0.30

100 0.19 0.25
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INSERT PPT SLIDE #47: RELIABILIBY DIAGRAMS FOR DIFFERENCES IN
PARTICIPANTS
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SO31: INSERT PPT SLIDE #54: RELIABILIBY DIAGRAMS FOR TEST DIFFICULTY
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Unit 6: Gatewood, Feild, & Barrick, Chapter 8, Validity

1. 280,2. Not for the exam, but why is it that we want to know how well a predictor is related
to job performance criteria?

Again, keep in mind that the predictor is the selection instrument — the measure that you
want to use to predict the future job performance of an applicant. | have explained this
before, but | want to return to it. You need to determine the validity or job relatedness of a
selection instrument for current employees, but once you establish the validity of the
selection instrument for those current employees, you administer it to those who apply for
the position in the future and use it to predict their job performance.

To illustrate: Assume that you have a positive correlation (that is statistically significant)
between the test scores and performance appraisal scores for current employees. And,
current employees who scored between 50-75 on the exam also had high performance
appraisal scores, indicating they perform well on the job. Now, you administer the exam to
job applicants. If an applicant scores between 50-75, you can predict that he/she will also
perform well on the job on the basis of what you know about the relationship between the
exam scores and performance appraisal scores for your current employees.

2. 281,1 What is the difference between reliability and validity? I'll help. Reliability tells us
how dependable (stable, dependable or consistent) a measure is but it does not tell us
whether or not the measure is related to job performance. Validity tells us whether what is
measured is indeed related to job performance.

3. 281,2. Explain how reliability and validity are related to each other. Be able to give and
explain an example of a measure that is reliable but not valid.

4. 281,3. What two factors determine the maximum possible correlation between X and Y?
(don't learn the formula).

5. 282,2 Not for the exam: The second major validation approach, criterion-related means the
same thing as "empirical validity". These terms are used to contrast this approach with
content validity. With both types of criterion-related validity (concurrent and predictive), test
scores are correlated with measures of job performance whereas with content validity,
determination of job-relatedness does NOT use statistical procedures - rather content
validity is based on expert judgment only (a job analysis).

6. 282,4-283,0. State the first two reasons why content validation is often used. (Don't learn the
third one in 283,2)

The following material will not be on the exam: Content validity is much more widely used
in selection than is criterion-related validity. Only large organizations can afford and have
sufficient numbers of employees to conduct criterion-related studies. Also, an organization
must have a good performance criterion measure for job performance, which may not exist
for many jobs even in large organizations. Thus, ever since the Supreme Court decision in
1995 (Rudder v. District of Columbia) that stated that content validity was acceptable as a
form of defense in adverse impact cases, more and more organizations have been using this
approach. Selection specialists, however, still tend to be more comfortable with criterion-
related validity because of the statistical confirmation of the job relatedness of a selection
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instrument (the statistical significance of the correlation between the test scores and job
performance scores).

283,7-284,0

A. How do content validity and criterion-related validity differ with respect to the basic
method used to determine the validity of a selection procedure? All I want you to notice
here is that criterion-related validity (both concurrent and predictive) require some type of
statistical correlation between the test and performance criterion while content validity
does not — rather, content validity relies completely on expert judgment.

B. Based on the following information also be able to state how content validity and
criterion-related validity differ with respect to the emphasis given to the type of selection
procedure.

If you use criterion-related validity you can select an off-the-shelf test or write your own.
Because it is cheaper to use an off-the-shelf test that is what is usually done. However, if
you conduct a content validity study, then you should plan on writing the selection
instrument yourself. If you select an off-the shelf test it will probably NOT meet the
requirements of content validity.

284,1. Explain (a) what face validity is, (b) why it is not really a form of validity in the
technical sense, and (c) why it can be a positive attribute based on the results of the study
described in the last two sentences.

This next part is not for the exam, but if individuals believe that the test is effective in
identifying qualified people and believe the procedure is fair, they are apt be much less
likely to file any type of complaint about it. This is particularly important if you are
assessing internal applicants for higher level positions within the organization.

285,1. List the major steps (A-E) involved in the conduct of a comprehensive job analysis
for content validity - don't include the 5 steps under D although these are indeed required.
Note that these have been stated in the Uniform Guidelines and are an absolute must to
include in any job analysis upon which content validity is based. (You can use this same
method for criterion-related validity, but you have some other options as well.)

Again, note carefully, that you do NOT correlate the test scores with the performance
criterion scores as the last step.

293,1 Based on the following, indicate when content validity is not acceptable according to
the Uniform Guidelines.

To answer this, learn the first point and the following: when cutoff scores are grouped
according to magnitude (placed in selection “bands”) or ranked ordered.

The following material is not for the exam. | am asking you to learn these two specifically
because these are the two that are most violated in practice. | have not asked you to learn the
second one because this is true of either content or criterion-related validity strategies. You
should never test for KSAs that an employee is expected to learn on the job, regardless of
the validity procedure.

Go back to 290,1 and then read 293, 1.



PSY 6430, SP19 60

A. Contrary to the Uniform Guidelines, there is general agreement among many current 1/O

psychologists that content validity can be used for what type of “psychological
constructs”?

. Based on the following, explain why there are some discrepancies between the

professional field and the law.

The courts, over the years, have basically used the Uniform Guidelines on Employee
Selection Procedures as a “checklist” when making rulings. Further, once precedents are
determined through case law (in this case based on the Uniform Guidelines), these are
used to guide rulings in current cases. The Uniform Guidelines, however, have not been
updated in over 35 years. In the meantime, new knowledge has accumulated in the
selection field. These updates, while acknowledged in new professional selection
guidelines, have not yet been OK’d by the courts whose decisions are still driven by the
Uniform Guidelines and past case law/precedents.

This next part is not for the exam, but we are going to encounter this issue again when we
get to validity generalization.

12. 294,3.

13.

A. Explain what "concurrent validity" is. The example on the following pages will help.
B. Be able to indicate how you would conduct a concurrent validity study using the steps

indicated in Table 8.1 on page 297, but make the following two changes:

1. Change step 6 to “Correlate the predictor and criterion scores”
2. Add step 7: “Test to determine whether the correlation is statistically significant at
the.05 level”.

296,5
A. What is an advantage of concurrent validity?
B. Based on the below, explain the basic reason that accounts for all of the weaknesses that

are related to concurrent validity. Note that all of the factors listed in these paragraphs are
examples of this reason. Also, if I ask this, I will grade your answer based on your
technical language (the issue of the sample and the population). | will only give partial
credit for talking about this in “lay” terminology as I do in the first sentence below.

All of the weaknesses associated with concurrent validity have to do with differences
between your current employees and the applicants who apply for the job in the future.
You are conducting your study with one sample of the population (your current
employees) and you are assuming, statistically, that your applicants are coming from the
same population of individuals. However, your applicants may not be from the same
population — that is, they may differ in important ways from your current employees in
ways that affect how they would score as a group on the test and/or how they would
perform on the job.

14. Before really understanding many of the weaknesses related to concurrent validity, you need

to understand one more concept related to correlation: Restriction in range.

Based on the following material and the ppt be able to answer the questions below.
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A. What does restriction in range mean? Be able to illustrate your explanation by
reproducing the diagrams from the ppt. And, yes, these diagrams should look very
familiar. They are the same ones | had you learn last unit. In the last unit, | did not give
you the technical name for the statistical concept/reason — it is restriction in range.

B. Be able to provide a diagram that represents restriction in range on the test scores but
not the performance score, and vice versa. | have not given you examples of these — I am
asking you to do this to make sure you understand the concept of restriction in range.

C. How does restriction in range affect the correlation between test scores and a
performance criterion scores?

D. Does restriction in range underestimate or overestimate the validity of a predictor/exam?

As you have learned, in criterion-related validity studies, the ultimate proof that your
selection test is job related is that the correlation between the test scores and performance
criterion scores is statistically significant. Correlation tells you the degree of relationship
that exists between the two measures. A high positive correlation means that (a) individuals
who have a high test score also have a high performance criterion score, (b) individuals who
have a middling test score also have a middling performance criterion score, and (c)
individuals who have a low test score also have a low performance criterion score.

Clearly, in order to determine that such a relationship exists between the test scores and the
performance criterion scores, you need individuals in your sample who obtain high, medium,
and low scores on the test and also who obtain high, medium and low scores on the
performance criterion score. If you only have individuals in your sample who score high on
the test and high on the performance criterion score, you will get a zero correlation between
the test and the performance criterion; that is, you need a range of scores on both measures
in order to determine the extent to which the scores are related to each other.

Any procedure that eliminates or reduces the entire range of scores (high scores, medium
scores or low scores) will reduce your ability to determine whether a relationship truly exists
between the test and the performance criterion score.

The term restriction in range refers to situations where high scores, medium scores or low
scores on either or both the test and performance criterion are eliminated or reduced. When
restriction in range occurs, the true correlation or relationship that exists between the test
and the performance criterion will be underestimated.

Again, look at the diagrams in the ppt. related to this study objective The diagram on the top
represents a situation where there is a range of scores on both the test and the performance
appraisal. And, a positive correlation results. However, assume now that you used a
concurrent validity approach (I am exaggerating the example in order to demonstrate the
point). And, also assume that all of your current workers score well on the exam because
they are very experienced and also perform very well on the job. In other words, you have
restricted your range by eliminating those who would score poorly and “middling” on the
exam and perform poorly or “middling.” That is, and to repeat because many students have
forgotten to mention both on the exam, you have restricted your range of both the test
scores and the performance scores.
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That situation is illustrated by the diagram on the bottom of the ppt slide. You end up with a
zero correlation. However, because your current employees are not representative of the
applicants who would apply, you have just greatly underestimated the validity of your test.

15. Now back to 296,5

A.

Explain specifically why differences with respect to job experience between your
current employees and future applicants may affect the results of a concurrent validity
study — thus, making them less applicable.

Let’s take an extreme example to help explain this. Suppose you had an aging work
force. That is, most of your employees had been on the job for many, many years. If
that is the case, then you would expect them to perform better on any job related test
than job applicants who had not had such experience. Not only that, but you would
expect the job performance measures to be higher for very experienced workers than
for less experienced workers. Thus, you have restricted your range of both the test
scores and performance scores. The effects of job tenure on both the test scores and
the job performance criterion thus decrease the probability that you would get the same
correlation if you correlated the test scores and job performance measures of less
experienced workers — workers who are likely to be more similar to the job applicants
(unless, of course, you have a pool of very experienced applicants for some reason).

Explain why rejected applicants and turnover (including those who were fired may
affect the results of a concurrent validity study. Again, let’s look at an extreme
example. Based on your current selection procedures (before you attempt to validate
your new selection procedures), you reject some applicants who clearly would not have
performed well on the job. In addition, (a) some individuals who could not perform
well left the company and (b) some who did not leave voluntarily were fired. That
leaves you with job incumbents who are, in general, better job performers than
otherwise would have been the case. You would again, as above, expect this group of
job incumbents to score better on the selection test and have better performance
measures than your group of applicants. You have restricted your range of scores on
both the test and the performance criterion by using your current workers as the sample
for your validity study.

298,5 Predictive Validation

A.
B.

Explain what "predictive validity" is.

Be able to explain how you would conduct one of these studies based on the steps
provided in Table 8.1 on page 159. Again, make two changes. Step 7 should be to
correlate the test and criterion scores and Step 8 should be determine whether
the correlation is statistically significant.

While you may argue that | am asking you to do a lot of memorization, note that the
first four steps, and last two steps are the same for concurrent validity and predictive
validity.

299,3 State two, specifically the first and third weaknesses of predictive validity (the third
one starts with “Moreover...) stated in this paragraph. I am not having you learn the second
one because both concurrent and predictive validity procedures share this weakness.
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The third weakness is a serious practical problem with respect to using predictive validity.
Companies are not typically willing to hire applicants randomly - without using the
information obtained on the selection procedure. Random selection will result in some poor
employees, so it is understandable that companies and managers strongly resist this
procedure. The discussion the authors provide at the end of this paragraph is very apt.

300, Figure 8.5.

A. Based on the following, explain which type of predictive validity study is the best from
a measurement/professional perspective, and why.

The best predictive validity study design is the follow-up or random selection. This
type has no problems whatsoever from a measurement perspective; it is completely
“uncontaminated” from a measurement/professional perspective.

B.  Based on the following, explain (a) whether using the present system to select
applicants is likely to underestimate or overestimate the validity of your test and why.

Using the current selection system to select employees is the most practical type of
predictive validity study to do. However, it is very likely to underestimate the validity
of the test. If your current selection system is valid those who are selected for the job
will perform well on the job; hence, you will be restricting the range of scores on your
performance criterion measure, and therefore you are likely to get a lower correlation
between the test and the predictor than if you randomly hired.

C.  Based on the material below, explain both the professional and legal reason why you
should not use the third method described — select by predictor.

Professional reason. This method really reduces the chances that you will find your
selection procedure valid even when it is. In other words, it greatly underestimates the true
validity of the selection procedure. This is because you are only selecting individuals who
score well. If the selection procedure is highly related to job performance, everyone who is
selected will perform well on the job. Thus, you have restricted the range of scores on both
the test and the job performance criterion. Hence, you are likely to get a very low
correlation between the two.

Legal reason. If adverse impact occurs, you open yourself up to an unfair discrimination
law suit: You have adverse impact, but you do not know whether the test is job related.
Some courts have ruled this is OK as long as this is part of a validation study; but others
have ruled that it is not OK.

19. 300,2-301,0 State the results of studies that have compared concurrent validity and

20.

21.

predictive validity approaches. Include in your answer, the results for ability tests and the
results for personality and integrity measures (in other words, specifically mention both
these types of predictors in your answer).

301, point 4. Although the authors are, understandably, reluctant to state a “rule of thumb”
re conducting a criterion-related validity study, you can conduct this type of study with
about100 employees - learn this number. But note that very few companies actually have
this many employees in any one job position.

303-307: Construct Validity. | am not going to ask any questions about construct validity —
this is a very confusing concept, and from a practical standpoint, is not used much, if at all,
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in personnel selection. But | do want to explain it just for your information, if you ever need
to know about it.

Even though companies rarely, if ever, use construct validity it is always included in testing
courses. Basically you first hypothesize underlying "constructs"” or hypothetical traits that are
relevant to job performance. Per the example in the text, you hypothesize that people who
work well in teams are extroverted, have a high need for affiliation, participated in team
activities growing up, etc. Then you develop a measure that attempts to measure those
constructs. Now you have to determine whether your measure is actually measuring those
constructs by correlating your measure with other measures that supposedly measure those
"constructs.” If the correlations are statistically significant, then you can conclude that your
measure is "construct valid." Thus, construct validity really has to do with test construction,
not whether or not the measure is job related. After you use construct validity to develop and
construct a test of some hypothetical construct, then you must conduct a validity to study to
show that in fact the measure is related to the job. And, because you are dealing with
"hypothetical constructs” that cannot be observed, you cannot use content validity to justify
the use of the selection measure, you must use a criterion-related study.

Again, not for the exam, but the material below explains why construct validity is not very
appropriate or relevant for selection specialists who are hired by an organization.

The only professionals | know who actually use construct validity are professional test
developers when attempting to create a new test of some construct such as personality or
intelligence. | have never, ever seen a test specialist do this. Why? Time and money. The job
of a selection specialist is to identify and validate selection procedures that will predict who
will perform well on the job. Since construct validity deals with the construction of such
measures as intelligence, personality, etc., there are typically professionally developed tests
available. And, given that once the test is developed, you still have to conduct a criterion-
related validity study, it does not make any sense in terms of time and money for a selection
specialist to construct tests when off-the-shelf tests are already available (and probably
better constructed than what the selection specialist could do since construction is done by
professionals who expect to sell their tests).

312, 3. Be able to statistically interpret a validity coefficient such as .50. You should
interpret this exactly the way the authors interpret the validity coefficient of .80 in the last
sentence.

Note that you interpret a validity coefficient very differently than you interpret a reliability
coefficient, even though they are both correlation coefficients. Go back to SO27 in Unit 4,
page 264,1 and restudy how to interpret a reliability coefficient. Note that it is very
different. You do NOT square a reliability coefficient when you interpret it - | am not going
to go into the mathematics — but, basically, you do not square it because you are correlating
a measure with itself.

If given an example of a reliability procedure or a validity procedure, be able to recognize
the resulting correlation coefficient as an example of a reliability coefficient or a validity
coefficient and then (statistically) interpret it correctly.

For example, if an example indicates that test scores are correlated with a performance
criterion measure, then the resulting correlation coefficient would be a validity coefficient.
On the other hand, if an example indicates that scores from two administrations of the same
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test or scores from two equivalent tests are correlated, the correlation coefficient would be a
reliability coefficient.

Last time | taught the class, students asked me to add sample exam questions for this study
objective. | have done that below. | have provided the answers at the end of the study
objectives for this unit.

1. A large, pharmaceutical company has administered test a technical knowledge test to its
sales representatives and correlated it with their total sales volume (total amount of
products sold). The test scores and performance scores were correlated. The resulting
correlation coefficient was .60. Provide a statistical interpretation of this correlation
coefficient.

2. A real estate firm has administered a technical knowledge test to its 200 real estate
agents. They administered an equivalent test to the same employees one month later and
correlated the test scores from the two tests. The resulting correlation coefficient was .80.
Provide a statistical interpretation of this correlation coefficient.

Based on the following be to state the range of typical validity coefficients. Answer: Validity
coefficients typically range from .30 to .50.

The following material will not be on the exam. Note how low validity coefficients typically
are. This means that typically (only) 10% to 25% of the differences between the job
performance of individuals can be accounted for by differences in their test scores.

Remember, the purpose of selection instruments is to enhance predictions about how well
individuals will perform on the job, not to make perfect predictions, which we know is
impossible. All selection specialists know this.

Some people dismiss tests because we cannot perfectly predict performance and thus will
make selection errors even when we use them. On the other hand, many people who do not
understand tests, place too much weight on them, basically, because they have a quantifiable
number “to hang their hats on.”

The correct position is to recognize that predictions made by selection instruments are not
and cannot be perfect, yet they are certainly better than “nothing” — that is making random
hires without the information that tests can give us. They are quantifiable, and they can and
do enhance our predictions about who will do well on the job and who will not. And they are
certainly better than subjective opinions.

Now skip to page 332. | want to deal with one more validation procedure.

26.

332,2 Also see 334,2 which will help with what is meant by “validity generalization”.
Contrast the notions/concepts of "situational specificity" and “local” validity with validity
generalization. In order to do this, you will have to explain what each of these means.
Situational specificity is described well in this paragraph. See below for a basic summary of
validity generalization.

Validity generalization basically means that when validity studies are available for similar or
the same jobs in different organizations and indicate that a predictor is valid for those jobs,
the results can be generalized across organizations (that is, to new and different
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organizations for the same or similar jobs). A separate validation study for each job in each
organization (referred to as “local” validation) is not needed.

For example, most manufacturing organizations have a position called a set-up mechanic.
Thus, if several organizations conducted validity studies for the same selection
test/procedure and that test was shown to be valid in each of those organizations, then you
could use that same test in your organization without having to conduct your own validity
study. Or if you have a computer systems analyst position in your company, you could use
validity data from other organizations to support the use of a particular selection procedure
without doing your own validity study.

Clearly, this would be a great advantage for small organizations and would also save even
large organizations considerable amounts of money.

Not for the exam. Validity generalization, although controversial as you can see from pages
332-337,0, is generally accepted by testing experts. However, it remains legally
controversial. Until the legal issues are resolved, | do not recommend that you attempt to
use this approach, thus I am not going to spend a lot of time on it. However, | do want you to
know something about the legal status of validity generalization so | will cover that in the
next study objective.

Interestingly, the authors make a much stronger case for validity generalization on page
514,2. | agree with their position in this paragraph. They also address the problem with the
Uniform Guidelines.

338,1 Frank Landy is referring to a court decision that was then codified in the CRA of 1991
that indicates that the only acceptable criterion measure is actual job performance. And, to
tie it to even more history, the court decision was based on the Uniform Guidelines that
rejects validity generalization.

FOR THE EXAM: Based on the below, state the reason why validity generalization is not
accepted by the courts.

The Uniform Guidelines, which are given great weight in court cases, precedent-setting
court cases, and the CRA of 1991 state that a validity study must be conducted using its own
applicants or employees and measures of their actual job performance.

This next part is not for the exam: Note the words “actual job performance”: what this
means is that you cannot use studies conducted in other organizations (validity
generalization) because the criterion measures used in those studies are not the job
performance measures of the employees in the specific organization.

338-341. | am going to skip the material on job component validity and synthetic validity —
it is highly unlikely you would ever use these approaches.

341,2-3. What are two options that you can use with small numbers of incumbents
(assuming validity generalization would be considered legal, of course)?

The following material is not for the exam, but you no doubt know why now that content
validity is the most popular type of validity: it can be used with small numbers of
incumbents, the company doesn’t need to develop a criterion measure, and it is accepted by
the courts (while the legality of validity generalization is still in question).
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31. 343,5. In the survey conducted in 1993 (the random sample of 1,000 companies listed in
Dun’s Business rankings) with organizations who had 200 or more employees, what
percentage indicated that they had validated their selection techniques?

The following material will not be on the exam. As the authors state in 344,0, the low
percentage is somewhat surprising because those organizations are very vulnerable to legal
charges and penalties.

Obviously that study is very old and I’d like to see an update. | doubt the percentages have
changed much. It is expensive and time consuming to conduct validation studies.
Interestingly, | read a 2014 article by a lawyer that suggested that companies completely
drop their testing programs due to potential legal problems. That seems to me to be very
naive given that interviews, background checks, etc., that is anything that is used to make a
decision about selection and promotion is subject to legal scrutiny if adverse impact occurs.

SO24: Answers to the exam questions

1. This s a validity coefficient because test scores were correlated with the performance
measure of total sales volume. Thus, you square the correlation coefficient and it means that
36% of the differences among individuals in their total sales volume can be accounted for by
differences in their test scores on the technical knowledge test.

2. This is a reliability coefficient because the technical knowledge test was administered to the
same real estate agents twice, a month apart. Thus, you do not square the correlation
coefficient and it means that: 80% of the differences in individual scores on the technical
knowledge test is due to true differences in knowledge, while 20% is due to error.

THE END.
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PSY 6430, Unit 7: Tests

1. Gatewood, Feild, & Barrick, Chapters 11-14

2. Szostek & Hobson (2011). Employment test evaluation made easy: Effective use of the Mental
Measurements Yearbook. Employee Relations Law Journal, 37(2), 67-74.

3. Optional: Even popular personality tests are controversial (the MBTI). Retrieved 11/07/18
from psychonomic-success.com.

4. Optional: Minnich, M. R., & Komaki, J. L. (2007). How to predict who'll be an effective
manager? Consider using a validated in-basket. Retrieved 12/17/08 from
http://www.obmnetwork.com/resources/newsletter/2101/ (A behaviorally based in-basket
test for managers.)

This unit is going to be a survey of different types of tests.

1. Before Chapter 11, go to page 220, Locating existing selection measures. 220,1. State the
advantages of using an existing off-the-shelf selection measure

2. 221,2 State the name of the most important source for information on tests.

Not for the exam, but there is now a 20™ edition that was published in 2016. You can access it
online for free through WMU’s library system.

3. 224,2-3 Not for the exam, but note the caution about developing selection measures.
Szostek & Hobson article

4. 67,3-68,0 (a) What percentage of Fortune 100 firms have used the MBTI in their selection and
promotion process and (b) according to the MMY, is this appropriate?

The next material is not for the exam. | have been arguing against the MBT] for years. Yet, its
popularity in business and industry cannot be overstated. Business schools love it. Just about
every executive in a major business organization can tell you his/her profile on the MBTI.
Yet, it has virtually no validity or reliability. To make matters worse re MBT], it is based on
Jungian psychology (1921), which has no status in modern day psychology. I included the
optional article on the MBT]I because now that you know something about reliability and
validity, you can read the data for yourselves.

5. 69,1. What have the courts said about MMY?

6. 70,2 Are most reviews in the MMY positive or negative? This is the same point that GFB
made in U5. Just because a test is commercially published, it does not at all mean that it is a
good test. This is obviously a very important point.

7. 72,5. Not for the exam, but the authors make very important points here —and if you are
working for an organization in selection, remember, you are the “client.” The steps outlined
on 73-74,0 are excellent.

Now go to Chapter 11, page 503.
8. 504,2-5 (Note that 8A is not for the exam, but 8B, C, and D are required for the exam).

A. Not for the exam: 504,2. Note the typical and historical distinction made between
achievement/ability tests and aptitude tests. Aptitude scores were, indeed, typically
interpreted as measuring genetic levels of WRCs, such as artistic aptitude.
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B. 504, 4 Explain why the distinction between aptitude and achievement tests is arbitrary and
thus why these terms are being replaced with the term "ability" tests.

C. 504,4 What can’t tests measure? This is a very common misperception.

D. Based on the following, be able to answer: Even though tests cannot measure innate or
unlearned potential, why is it that they are useful for the prediction of future learning?

They can measure the prerequisites that are necessary for further learning in a specified
area, and thus can predict future learning/performance.

9. 504,6-505.0. Not for the exam, but cognitive/mental ability tests are commonly called
“intelligence tests” and still are today.

10. 505,4 (What is measured)-506,1

A. What is an adequate definition of what is measured by cognitive/mental ability tests? Note
that these tests are typically correlated with scholastic measures of success.

B. Why is it that all mental ability tests are not interchangeable?

C. Although mental ability tests are not interchangeable, what are the four the main abilities
that are typically measured in these tests? (the ones mentioned in 506,1)

11. 507,3. Not for the exam. But note why selection specialists should refer to these types of tests
as mental ability tests rather than as 1Q or intelligence tests, even though they are the same
type of test. | don't know if you can follow the implications - but the authors are resisting the
general (and often traditional testing notion) that there 1S actually something called
"intelligence” or 1Q that exists within a person. They are taking the approach | adopt - mental
abilities are, in fact, learned skills just like other "abilities." What is tested by intelligence
tests - are the skills presented in Table 11.1 on page 506, or as stated in the last sentence of
this paragraph, “an individual’s ability to mentally manipulate words, figures, numbers,
symbols, and logical order”.

12. 508,2 What have the validity studies uniformly concluded?

Not for the exam, but several studies have shown that mental ability tests typically have
higher validities than any other type of selection procedure.

Again, not for the exam, but do look at the validity coefficients in Tables 11.3 (page 509),
11.4 (510), and 11.5 (page 511).

13. 509,2 (last sentence). What have been the results of validity generalization studies when data
have been examined for the same job in different organizations?

14. 513,3 (second conclusion) Are cognitive/mental ability tests valid predictors for a few jobs,
several jobs, or a wide variety of jobs?

15. 514,3 What differences exist between demographic groups on cognitive ability tests? What
are the results of these differences?

The following is not for the exam. Asians score significantly better than whites on cognitive
ability tests. This is the basis for the current affirmative action law suits against Harvard, and
the DOL investigation of Yale. You might want to return to U2 and read the articles about
AA and cases being brought on the basis of unfair discrimination of Asians.
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16. 515,2
A. What are two advantages of cognitive ability tests?
B. What dilemma do organizations have when considering the use of cognitive ability tests?
17.515,3-4
A. What is meant by differential validity?

B. What is the argument about test bias that is typically used to provide a rationale for
differential validity? (go back to the first sentence in the paragraph)

C. What are the conclusions of studies of differential validities? This is important.

18. 517,1. What ways have organizations used to increase diversity if they want to achieve a
highly productive labor force by using cognitive ability tests but also value diversity for
broader business reasons?

19. 521,2-526,1. Not for the exam. The tests described in this section are, indeed, very popular
tests - thus you should refer to this section if you are looking for a test. | am not going to have
you learn anything specific about any of these tests.

However, you should note the material on pages 524,5-526,1 about physical — check out the
validity correlation coefficients in 525,2. These are VERY high coefficients — remember, that
the typical correlation coefficient ranges from about .25 to .50. A lot of work has been done
on physical ability tests because of their extensive use to select police officers and fire
fighters.

20. 528,4-531,1. Not for the exam, but if you are planning on selecting on off-the-shelf test using
MMY this material will tell you what to look for. Also, the chapter summary on 531 is
excellent.

21. Go to page 535. The data and information on personality testing are difficult. Read 535-
536.1. Clearly there is some good work going on but the topic is still emerging and in the state
of flux. If you decide to use personality tests - read this chapter carefully. Note the caution
given in 559.3. Clearly, the authors are not giving overwhelming support to the use of
personality tests for selection. They do give some good advice on pages 560-563,6.

FOR THE EXAM

A. 537,3 What name is given to the recent model that indicates that personality
characteristics can be grouped into dimensions?

B. 538,1 (the fourth and fifth points). State two reasons that argue in favor of using
personality tests.

22. 542,2. Emotional intelligence has received a lot of attention and hype in recent years. State
what the research indicates about El or EQ as it is commonly called. Google it. Not only has
it been lauded by the Harvard Business Review, but toy makers now advertise toys and games
that will increase a child’s EI/EQ. A quote:
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“Today companies worldwide routinely look through the lens of El in hiring, promoting, and
developing their employees.” Great — this is another instance like the Myers-Briggs where a
selection device has become extremely popular, but the data do not support it.

23.  550,1 (point 1).

A. Which of the personality factors in the Five-Factor Model were valid predictors with
overall work performance over all studies examined by Barrick et al.?

B. Go back to 538,1. In addition to predicting overall work performance, what other
criterion do these two factors predict?

23.555,1

A. Explain the legal issue with respect to ADA raised by the use of personality tests. — the
last sentence in 555,1 provides an excellent summary. Basically, if the test can and is
sometimes used to diagnose mental/psychiatric disorders, then it will be considered a
medical examination and can only be administered post-offer. Please note the bold
face!

The following material is not for the exam, but it is important. If a personality test deals
with other types of “personality traits” (the personality factors examined in the Five-
Factor model, honesty, integrity, loyalty) then it probably will not be considered a
medical examination, but as the authors say in 555,3 — stayed tuned for the final word on
this one.

B. 555,4 Although not related to EEO and AA laws, what is a second legal issue that you
must be concerned about if you use personality tests as selection instruments? Include the
material in the second sentence — don’t just say “privacy rights”.

24. Go to 577. Not for the exam but there are two very interesting points made in 577,3-4. First,
the difference between “signs” and “samples”. One of the largest behavioral consulting firms
in our field has consistently used “signs” for interview questions. I have always disliked those
type of questions and seriously question how they relate to actual job performance. The
second interesting point is that work experience evaluations (which I will talk more about in
the next unit) are, in fact, samples of behavior. They do have high validities, as do
simulations, when you can construct simulations that have high fidelity to the actual job. That
should not be surprising to behavior analysts...

25. 578,3-579,1. Despite their “wonderfulness”, what are three limitations of simulations? They
can be summarized easily- something like the following: (a) it is often difficult to ensure that
they are actually representative of the job activities (note the example of stress interviews), (b)
applicants must already have the KSAs being tested — they cannot cover specialized things
that must be learned on the job, and (c) they are very costly (both to develop and administer).

26. 588-608. Assessment centers have been highly successful in many organizations but they are
very time-consuming and costly to develop. | doubt that many of you will end up designing an
assessment center, thus | am not going to ask you to learn anything about them.

27. Now turn to 613
28. A. 614,2 What does the law say about the use of polygraph testing for selection, in general?
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B. 615,3 What is the major drawback of polygraph testing — and the reason why it is illegal in
most situations? When answering this, don’t just say “false positives” — rather, explain
what false positives are. While not for the exam, you may find the discussion in 615,6-
616,0 interesting.

Not for the exam but note the specific provisions of the Employee Polygraph Protection Act
of 1988 on page 616. It details when polygraph tests are not acceptable and when they are.

29. Paper and pencil integrity tests:

A. 617,3 Not for the exam, but note that a few states have passed laws against the use of paper
and pencil integrity tests — so be careful if you use them. Check out the state laws first.
Once again, the reason is due to high false positives.

B. 624, Table 14.3. Based on the following be able to state what studies have determined
about the validity of paper and pencil integrity tests with respect to counterproductive
behaviors and job performance.

Although this table will be hard to understand if you don’t read the accompanying
material, basically, both meta-analyses concluded that paper and pencil integrity tests
(whether overt or personality-based) did predict counter-productive behaviors (the bottom
half of the table). It is not yet clear the extent to which they predict job performance.

30. 627, 3-4. Not for the exam but note that integrity tests do not have adverse impact and thus
are not likely to result in legal complaints. However, also note the caution — ADA does
prohibit the use of items relating to previous drug or alcohol use. Thus, if there are any items
on the exam that relate to that, organizations are in legal jeopardy.

31. Drug testing

A. 629,1. Not for the exam, but the prevalence data are, how shall I say, interesting. These
data are obviously dated. Stats do indicate drug use is increasing. The increases in use of
marijuana have been as much as 43% in states that have legalized the use of marijuana.
Also, not mentioned in the list in the text is the use of opiates (prescription opiates), which
has reached what some consider to be epidemic levels. Thus, we can just assume that drug
use in the workplace is increasing.

B. 629,3. FOR THE EXAM What public literature exists about the reliability and validity of
paper and pencil drug tests? | am going to be a bit sarcastic here, but | have a hard time
believing individuals would, in fact, answer these questions honestly. Oh yeah, | brought
cocaine to work but didn’t use it at work...

C. 629, 3. FOR THE EXAM: State the reason one court rejected the legality of using paper
and pencil overt drug use tests.

D. 631, Legal Issues, bottom of the page — 632,0. FOR THE EXAM: What is the current
legal status of drug testing? Include in your answer when organizations are at less risk and
when they face more risk.

Not for the exam, but in 632,1, note the legal questions that may surface with drug testing, and
the guidelines given on 633,6-634,0. Basically, don’t institute drug testing until you consult
with a very, good lawyer.
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Their statement in point 4 at the top of 632 is misleading: Drug users are not covered by ADA
unless the drug is prescribed to mitigate a physical or mental disability. As they say later, in
632, last paragraph — 633,0, former drug users are covered.

32. I am not going to ask any questions about genetics. To date, this has not been an issue
although that may change in the future. But, suffice it to say, companies should not do this
for either selection or placement.

638-639. | suspect, given my age, | did find the material on neuroscience-based
discrimination intriguing but a bit disturbing.

THE END
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PSY 6430, Unit 8: Application blanks, reference checks, background checks, and interviews

Ok, this unit is going to be disjointed - like the last one was. | want to cover some material in an
abbreviated way that | have not covered previously.

Gatewood, Feild, & Barrick, parts of Chapters 9 and 10.

Article in course pack: Skeletons in the closet? Legal developments in screening applicants and
employees.

Gatewood, Feild, & Barrick, parts of Chapters 9 and 10.

1. 360,3-.369 Not for the exam. While I “concede” that weighted application blanks,
biographical information blanks, and biodata application forms that have items related to
personal and biographical information are valid, | am uncomfortable with them because of
the types of questions that are often asked. See Table 9.2 on page 361 and Table 9.3 on page
362 as examples. | would object to answering these type of questions. The authors address
this issue later, in 372,1-2 where they state that there are two serious legal/logical issues that
need to be taken into consideration. First, is adverse impact and second is invasion of
privacy. As noted in 372,2, invasion of privacy and applicant rights are issues that are
expected to increase in the future.

Also, given the material in 366,1 that indicates that they do not significantly enhance
prediction over general mental ability tests and Schmidt and Hunter’s implied advice that “as
far as the prediction of overall job performance is concerned, an employer would do about as
well by simply using a readily available general mental ability test and avoiding a biodata
inventory,” I am not going to ask you to learn anything about them for the exam.

2. 366,7-367,0 Note that people do falsify credentials, including education, job experience, job
duties, employment dates, and previous salaries. You should always check this information.

A. What percentage of 1,000 resumes contained major misstatements according to
ResumeDoctor.com? Feel free to round to ~45%

B. Popular press articles suggest what fraction (range) of applicants list inaccurate dates of
employment or exaggerate their accomplishments?

Not for the exam, but in a recent survey of college students, 41% indicated that they had
previously included at least one false statement on a resume or application to get a job and
70% said they were willing to do that. And 55% of employees ages 18-35 stated that they
could name a person who lied on an application — the most of all age groups (and the one
most of you are in!).

Your age group is not alone: A study of executives found that 40% had lied about their
education, 35% had lied about accomplishments, and 25% had lied about responsibilities
and skills.

And, a 2017 survey by OfficeTeam, indicated that reported lying had increased by 25
percentage points since their 2011 survey.

Combine the above data with the fact that another recent survey showed that 46% of hiring
managers don’t bother to check application/reference information, it’s even odds that an
applicant will not get caught if he/she lies. If a person is caught, however, that person will
not be hired, but due to the legal complications and expense, neither is it likely that the
company will ever tell the person that is why he/she was not hired.
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Not for the exam. Western Michigan University had its own case of falsification of
credentials, which, unfortunately, was not discovered until after the person had left and
secured another job. See the article | have included at the end of the study objectives about
William Hamman who claimed he had both a Ph.D. and a medical degree when he did not.
No one checked his references when he was hired. Needless to say, it’s quite an
embarrassment for the university, but perhaps no more embarrassing than Notre Dame hiring
a football coach that faked his credentials! In 2001, George O’Leary was only in the job of
head football coach when it was learned that he claimed to have a master’s degree in
education from a nonexistent university and had played pro football for three years. He
immediately quit (before he was fired)!

3. 368,0 Statements on applications similar to the following have been shown to decrease
faking by what amount? "Deliberate attempts to falsify information can be detected and may
be grounds for either not hiring you or for terminating you after you begin work."

Not for the exam but every application form should include the statement at the very bottom
of 368,2. It is easier to fire a person for lying than it is for any misrepresentation of actual
information (if you did not check it out before hand).

4. 369,2 Why is the "the more the better" a danger for employers when they use application
forms? Your summary should include the following: (a) applications are covered by the
federal and state EEO and AA laws; (b) under those laws, it is assumed that all questions on
the form are used to make employment decision; (c) therefore, under a charge of
discrimination, the burden of proof may be on the employer to demonstrate that all
application questions are not discriminatory.

Not the for the exam, but these are the same issues that are raised when organizations use
social media and google searches to vet applicants. More on this later...

5. 370, Table 9.5. Not for the exam. You should evaluate every application form using the
questions in Table 9.5. By far the vast majority of application forms used by companies have
“inadvisable” questions and do put the organization in jeopardy. Organizations are fortunate
that not many individuals/applicants know these laws.

6. Note the research described on 370,2-371,4.

For the exam, 371,3. A review of federal court cases revealed that questions related to what
were the most likely to lead to litigation? And, what percentage of those cases was won by
plantiffs?

7. 374,5 What laws determine the legal status of pre-employment inquiries, and thus what
should employers research FIRST when reviewing their application forms?

8. 374,5. When state laws and federal laws differ, which set of laws does the EEOC favor?
Explain why — including an explanation of what is meant by “permissive” versus restrictive.
State laws cannot be more "permissive" than federal laws (that is they cannot allow
organizations to ask things that federal law does not), because federal laws supersede state
laws. However, state laws can be more restrictive in what they permit in the sense of
favoring individuals (that is, they can prohibit organizations from asking things that federal
laws allow). For example, see the material in 375,4 about criminal convictions.

9 376-379 Table 9.6. I won't ask anything on the exam but - carefully note the information that
is considered to be illegal or at least inappropriate and place the company in the position of
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having to defend its use of questions. Most companies ask for this information on
application blanks!

Table 9.6 is relevant to interviews as well.

386,1. What are companies now using technology to do with respect to resumes? Many of
our students have told me this is happening.

While it is frustrating to applicants, the material in 386 explains why companies do need an
efficient way to screen out applicants.

386,2. What two legal issues are particularly salient with online screening?

387-373 Not for the exam: General comments about T&E evaluations. | like T&E
Evaluations, perhaps because they do, in fact, represent samples of behavior. They can be
very helpful with respect to documenting past experiences and relevant WRCs - and they
have higher validity than seeking this information through an interview. The use of T&E
Evaluations is increasing and is actually an excellent first step in any job applicant
screening. | strongly recommend these evaluations. Moreover, they can be developed and
used easily in small organizations.

Note that many people try to collect the type of information collected in a behavioral
consistency T&E in an interview, but an interview is usually not long enough to obtain this
type of information and does not result in a written permanent product from the applicant
that others in the organization can then evaluate. It’s much better to have candidates address
job related WRCs in this manner.

392,3.
A. State the name of the type of T&E evaluation that had the highest validity.
B. State the mean validity coefficient for T&ESs. Note that this is very high.

The following material is not for the exam. Oddly, in previous editions the authors described
and provided examples of each type of T&E evaluation described in this paragraph. They
deleted that material in this edition. Because I like these so much and I really do think you
may find them useful in the future, | have provided an example of a behavioral consistency
T&E question and rating scale at the end of the study objectives.

393,3.

A. For at least semi-skilled jobs, what is and what is not a good educational predictor of
success?

I expect this is true for most jobs that don’t require advanced degrees — GPASs correlate
highly with cognitive ability tests which as you previously learned are among the most
valid types of predictors.

This point is actually very important to keep in mind when reviewing applicants for a
position. Which of the following individuals would you rate higher if you were
considering a person for a job? Person A has a BA degree with a 3.75 overall GPA, while
Person B has an MA or MBA with a 3.0 GPA. Interesting decision, isn’t it?

B. State the main point of the discussion about education in this paragraph.

393,4. Many job ads state that 3-5 years of experience is a minimum requirement for the
position. Based on the material in this paragraph, summarize an empirical rationale for this
requirement.
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The following material is not for the exam. | am bringing this to your attention because
many of our MA students become “frustrated” with that requirement when they begin
searching for jobs. ®

The following statement by the authors in 395,2 is also interesting: “The maximum amount
of minimum qualification should usually be limited to no more than 5 years...”

396,2 - 397,0. What is the principal purpose of a reference check? And, what role, therefore,
does it primarily play in selection?

398,0. Not for the exam, | am going to revisit this issue soon, but note that over 50% of the
companies that were contacted had someone refuse to provide information for fear of legal
action and 25% had a policy not to provide any information beyond employment
verification. The reason for this will become clearer to you in a moment. If | were an ex-
employer, by the way, | would adopt this position/policy.

399,1. “Taken together”, what do studies show about the relationship between reference
ratings and measures of employee success? Interesting, since all companies use these — but
again, remember that reference checks are primarily used to screen out applicants. On the
other hand, you should react to reference checks appropriately — remembering a point that
the authors have made a few times: the applicants select the references.

399,2 (last sentence). Not for the exam, but note that selection specialists do understand and
know the problems with supervisory ratings....I love their statement that “these are
notorious for their subjectivity...”

401,6 (last paragraph) Defamation is the reason why ex-employers are reluctant or refuse to
give out any information in reference checks.

For the exam: Explain why ex-employers may refuse to give out information in reference
checks. Incldue in your answer what defamation consists of (the definition provided in the
first sentence).

Not for the exam but note in 403,0 that libel, slander or defamation are in fact becoming
major issues for organizations. There are now firms that individuals can hire who will call
their former employers, posing as potential employers, to determine what the organization is
saying about the individuals. So you do need to be very careful, and you need to make sure
everyone in the organization is careful. That's one of the reasons | believe it is good practice
to ban any former supervisor, peer, etc. from talking to anyone who is conducted a reference
check - it is too hard to control what people will say in that type of interaction. At the
minimum the policy should be that ALL reference checks be directed to Human Resources.

There are now a number of companies that will pretend to be a potential employer, call your
references, and tell you what they say about you. See the following three companies:
CheckyYourReference.com, MyReferences.com, CheckMyReference.com

21. Negligent hiring.

A. 403,2 Explain what negligent hiring means.

Not for the exam but note carefully the wording of point 3 on page 403 - the employer knew
or should have known. Western, as any university, is vulnerable to these charges based on
any charge that may harm a student.

B. 404,2. Explain the "Catch 22" situation that organizations can find themselves in
regarding reference checks.



22.
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C. 404,4 What is one way to address the legal concerns that employers have about
responding to reference checks?

D. 405, last paragraph — 406,0
1. How can an organization get out of the "Catch 227"?

2. From a legal point of view, what is the important question regarding negligent hiring
law suits?

Not for the exam but note in 405,2 that employers can also get in trouble if they refuse to
give out any information. Read the case in 405,3-4 and then go back and read the case in
402,3. Gets tricky, doesn’t it? One of the reasons that a case like the one described in 402,3
can happen is that the organization (in this case the former school districts) will enter into a
legally binding agreement with a person that states that the district will not release such
information in exchange for the person resigning. That saves the organization legal fees and
“gets rid of the problem”.

410,2 Not for the exam but note the "troubling” recent finding re letters of recommendation,
particularly the material beginning with “Two other studies...” I have found this to be very
true over the years when reviewing letters of recommendations from faculty members for
applicants to our IOBM program.

Chapter 10: The Selection Interview.

23.

435,0 Not for the exam but note again the popularity of questions like “What color best
represents your personality” and “If you could be any superhero, who would it be” and yet
the evaluation of such questions by selection specialists.

24. 4441 In terms of assessing WRCs during interviews, what three types of things are best

25.

26.

evaluated in the interview?

Not for the exam, but the authors make an extremely valid point in 442,1. You should not
spend your time during the interview attempting to assess factors that can be more easily,
more reliably and more efficiently collected by other means.

A. 445,4. How useful are unstructured, get acquainted interviews? Explain.

B. 446,3-447,2 Not for the exam, but it is true that the first impressions of interviewers
highly influence later hiring recommendations — conventional wisdom is right.

452, Table 10.4. Not for the exam but what the authors call Behavioral Description
Interviewing has become very popular. If you google the types of things you will be asked in
a job interview, these are the type of questions you will find most often. And, by the way, |
consider that a good thing, because this is an excellent way to design questions. Just like
T&E behavioral consistency evaluations, the interviewer is soliciting actual samples of
behavior — in fact, there is not much difference between the two types of
questions/evaluations.

27. 462,3. What are the conclusions of several studies that have examined (a) the influence of

28.

demographic characteristics of the applicants on interview outcomes and (b) whether the
applicant and interviewer share demographic characteristics? This has not been the case
historically, thus the EEOC laws seem to have had the desired effects.

Not for the exam, but you may find the material in 468,2-469,1 interesting since many of you
will soon be interviewing for positions.
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29. 470,4-471,0. The authors provide an excellent environmental analysis of why interviewers
give more weight to negative information than to positive information in an interview - what
Is it?
Not for the exam but note that in one study unfavorable ratings on only one of several
characteristics resulted in the rejection of the applicant in over 90% of the cases.

30. 478,4 What do the data say about the validity of a panel interview vs. the validity of an
individual interview?

Social Media and Selection

31. 4,2 What percentage of recruiters used social media to source their candidates? | suspect this
doesn’t come as a surprise to you.

32.5,1 A. Inthe 2015 Career Builders survey, approximately how many hiring managers used
information they found on social media to screen out potential candidates?

B. Rank order the top three reasons hiring managers gave for screening out candidates.
Guys, you should check your social media and your privacy settings!!

Not for the exam, but | have included a 2016 article about the use of social media for
selection at the end of the study objectives. This article provides more information from the
Career Builders survey. For example, it provides more reasons why hiring managers
screened out candidates, including bad mouthing a former employer!

However, the article also states the reasons why hiring managers screened in candidates —
reasons you should also know about.

You should definitely read it and adjust your social media accordingly!!!

33. 6,0 What do we currently know about the reliability and validity of the use of social media
for selection? Just provide the information starting with “In other words....”

34. 6,1 A. State four concerns of SHRM about using social media to screen candidates.
B. What are a few of the “primary concerns” with using social media in selection?
35. 7,2 A. Explain the problem of using social media with respect to disparate treatment.

B. Now, provide two reasons why use social media could result in disparate treatment;
the material that begins “This could occur if....”

36. 8,2 Not for the exam, but the legal issue regarding the fair credit reporting act is a major one
right now. | have not dealt with this issue this semester, but companies’ use of background
checks of all kinds is skyrocketing. Background checks include criminal, credit, and motor
vehicle record checks. These all tend to have disproportional effects on Hispanics and
blacks. These checks are highly regulated by both the federal government and state
governments. Thus, if you end up working in an organization that wants this done, check
with Human Resources to make sure they know the law and are following it.

For example, an organization must notify a candidate in writing that they are requesting this
type of consumer check and secure the applicant’s written permission. Furthermore, once
having obtained a consumer check, if the organization is going to deny employment based
on it, the organization must again notify the candidate of that, given the candidate a copy of
the check, and, if the organization used a vendor, give the candidate the name, address, and a
toll-free number of the vendor.
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Once again, it is clear that this type of information could be included on a person’s social
media.

37. 9,1 Summarize the point made about different forms/types of social media and reactions of
applicants.

38. 10 Not for the exam but note the advice these authors give companies. | completely agree
with their advice, but at the same time, think the last one is not enforceable.

Do you know that most of our younger faculty look at a person’s social media when
considering his/her application to our graduate program? What do you think about that?

THE END: AND, THE REAL END!!
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Kalamazoo Gazette: Dec. 13, 2010

BY PAULA M. DAVIS, Kalamazoo Gazette and MARILYNN MARCHIONE, AP Medical
Writer

KALAMAZOO — A former Western Michigan University researcher and former
United Airlines pilot, who claimed credentials as a cardiologist, has been exposed a
fake physician.

Hired in 2004, William Hamman was on the WMU'’s payroll through this past
February when he had concluded his work for the university’s Center of Excellence
for Simulation Research.

The center, which Hamman co-directed, applies flight-crew-simulation techniques to
medical teams working on procedures. Among other places, Hamman did simulation
training at Bronson Methodist Hospital.

In his work in Kalamazoo and elsewhere, he helped secure millions in grants, had
university and hospital posts, and bragged of work for prestigious medical groups.

But it turns out Hamman isn’t a cardiologist or even a doctor.

The Associated Press found that the 58-year-old has no medical residency,
fellowship, doctoral degree or the 15 years of clinical experience he has claimed. He
attended medical school for a few years but withdrew and didn’t graduate.

His pilot qualifications do not appear to be in question — he holds the highest type
of license a pilot can have, a Federal Aviation Administration spokeswoman said.
However, United Airlines grounded him in August after his medical and doctoral
degrees evaporated like contrails of the jets he flew.

He resigned in June as an educator and researcher at William Beaumont Hospital in
Royal Oak, after a credentials check revealed discrepancies, a hospital
spokeswoman said.

Hamman did not return several phone calls and e-mails seeking comment.

David Nacht, an Ann Arbor employment lawyer, acknowledged that his client did not
have the medical and doctoral degrees he had claimed from the University of
Wisconsin-Madison in the 1980s. “It's Mr. Hamman'’s desire that he clear up any
misconceptions about his background that he has caused. He wants to be
completely straightforward about it,” Nacht said.

Doctors who worked with Hamman are stunned, not just at the ruse and how long it
lasted, but also because many of them valued his work and were sad to see it end.

"I was shocked to hear the news,” said Dr. W. Douglas Weaver, who was president
of the cardiology group when it gave Hamman a training contract for up to
$250,000 plus travel a few years ago.
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“He was totally dedicated to what he was doing, and there is a real need for team-
based education in medicine,” said Weaver, a pilot himself from Henry Ford Hospital
in Detroit.

Asked whether WMU checked Hamman'’s credentials, university
spokeswoman Cheryl Roland said that he “did not come through our
regular faculty hiring channels. Apparently there was a breakdown some
place ... It was something that was overlooked.”

She said that Hamman was hired by previous College of Aviation Dean Rick
Maloney, who is also a former United Airlines pilot. Maloney, who longer works for
WMU, did not reply to a reporter’s request for comment Monday.

In 2005, WMU'’s Center of Excellence for Simulation Research got a $2.8 million
grant from the Michigan Economic Development Corp. to expand simulation training
into medical settings. Matching funds from other groups brought the total to $4.2
million. The center also won a $150,000 grant last year from the American College
of Cardiology Foundation.

Hamman co-directed the center along with Dr. William Rutherford, a physician (his
medical degree was verified by the Kalamazoo Gazette) who retired three years
ago. Rutherford is also a former pilot and executive at United Airlines.

“The research he was doing did not really require an MD or a Ph.D,” Roland said of
Hamman on Monday. The simulations did not focus on the technical skill of
performing medical procedures but on how medical teams work together. Hamman
would videotape heart attack treatment drills, for instance, and deconstruct what
doctors did right and wrong. He spoke at Northwestern University and for the AMA
and the American College of Emergency Physicians.

“He had this incredible set of skills and expertise from his time with the airline
industry,” Roland said."That’s really what he brought to our College of Aviation.”

Hamman ended his work directing the WMU center in January 2009 to take the
position at Beaumont but continued working on simulation research for the
university until February.

Roland said they learned about Hamman’s apparently fake medical credentials this
summer, months after he was no longer a WMU employee. "“We were certainly
disappointed to learn that he had so misrepresented his background and his
credentials,” she said. Roland said after learning about Hamman, officials did an
internal investigation that included analyzing his research and notifying the agencies
that extended grant dollars.

“At this point we'll make sure going forward the publication record is corrected,
clearly representing the author according to his credentials,” Roland said.

Following Hamman'’s departure, Roland said the university has reviewed employee
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credentials to check their veracity.

There is no indication Hamman ever treated a patient, though his teamwork training
had him videotaping in emergency rooms and other settings where patients were
being treated.

Hamman does have an associate’s degree in general aviation flight technology and
a bachelor of science degree from Purdue University. He also has “type ratings” to
fly half a dozen very large commercial planes, according to the FAA.
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INSERT EXAMPLE OF BEHAVIORAL CONSISTENCY T&E
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60% Employers Use Social Media to Screen Job Candidates
By: Amy McDonnell on April 28, 2016.

If you’ve ever found yourself accidentally checking out a job candidate’s wedding photo album
on Facebook, cringing at a candidate’s Instagram quote, or following along with a candidate’s
live-Tweeting of their run-in with Ryan Gosling at the grocery store —when all you initially
meant to do was get a peek into their personalities and qualifications — you’re far from alone:
Today, not only do the majority of employers go on social media to check up on candidates,
but the number of those who do has increased 500 percent over the last decade.

According to CareerBuilder’s annual social media recruitment survey of more than 2,000 hiring
managers and HR professionals and more than 3,000 full-time U.S. workers, 60 percent of
employers revealed they use social networking sites to research job candidates. This is up
significantly from 52 percent last year, 22 percent in 2008 and 11 percent in 2006, when the
survey was first conducted. Additionally, 59 percent of hiring managers use search engines to
research candidates — compared to 51 percent last year.

Falling down a rabbit hole of someone’s Wikipedia page or Facebook comment

threads happens to the best of us — but when it comes to gleaning information on candidates
through social profiles, professionalism and relevance on the part of hiring managers and
recruiters is key. Forty-nine percent of hiring managers who screen candidates via social
networks said they’ve found information that caused them not to hire a candidate — on par
with the 48 percent who said the same last year.

These are the top pieces of content that turned them off:

® Provocative or inappropriate photographs, videos or information — 46 percent
Information about candidate drinking or using drugs — 43 percent

e Discriminatory comments related to race, religion, gender, etc. — 33 percent
Candidate bad-mouthed previous company or fellow employee — 31 percent

e Poor communication skills — 29 percent

To be clear, most hiring managers aren’t intentionally looking for negatives (only 21 percent of
employers say they’re looking for reasons not to hire a candidate) — they simply stumble upon
them. Hiring managers in information technology and sales are the most likely to use social
networks to screen candidates, at 76 percent and 65 percent respectively.

Why employers seek out social media profiles

While it’s true some employers use social media to look for reasons not to hire a candidate, the
majority are using it as a resource to get a more holistic view of the person they’re thinking of
bringing into their organization. They may also want to get a peek into a candidate’s side
interest in graphic design or volunteer work at a local hospital — items not necessarily listed on
their resume.

As Rosemary Haefner, chief human resources officer of CareerBuilder, says:


http://thehiringsite.careerbuilder.com/author/achulik/
http://cb.com/21h5i8K

PSY 6430, SP19 86

Tools such as Facebook and Twitter enable employers to get a glimpse of who candidates are
outside the confines of a resume or cover letter.”

Many employers are looking at candidates’ networking profiles as an expanded resume of sorts
—and expect candidates to have an online presence. In fact, more than 2 in 5 employers (41
percent) say they are less likely to interview job candidates if they are unable to find
information about that person online — a 6 percent increase since last year.

Six in 10 employers who currently use social networking sites to research job candidates (60
percent) are “looking for information that supports their qualifications for the job,” according
to the survey.

What does that mean, exactly?

e For some occupations, this could include a professional portfolio.

e 53 percent of these hiring managers want to see if a candidate has a professional online
persona.

e 30 percent want to see what other people are posting about the candidate.

What else do employers want to see?

About one-third of employers who screen candidates via social networks (32 percent) say
they found information that caused them to hire the candidate. Examples of such information
included:

Candidate’s background information supported job qualifications — 44 percent
Candidate’s site conveyed a professional image — 44 percent

Candidate’s personality came across as a good fit with company culture — 43 percent
Candidate was well-rounded, showed a wide range of interests — 40 percent
Candidate had great communication skills — 36 percent

Social media lurking doesn’t end when candidates become employees, either:

e 41 percent of employers say they use social networking sites to research current employees.

e Nearly a third (32 percent) say they use search engines to check up on current employees.

e More than 1in 4 (26 percent) say they have found content online that has caused them to
reprimand or fire an employee.

Keeping it in perspective

While information discovered via social networking profiles can be relevant, it’s important for
employers to keep a level head about it all. Look for positives first, and if you find a less-than-
promising picture or comment by a potential employee, remember that you are looking at a
piece of their online presence and may not always be seeing the full story. Whatever
information you find — positive or negative — consider it in the context of all that the
candidate is bringing to the table. Ask yourself, “How essential is this information to the role at
hand and the person’s potential efficacy as an employee?”



